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WHAT IS ‘AUTHENTIC' HALACHIC CHANGE?

MIZRACHI - FINCHLEY, APRIL 2026

1. How to face the confrontation between the text and the actual life situation, how to resolve the problems arising out of the
confrontation, is the task of the 7orah Shebe’al Peh, the Oral Law. This second Torah, ever since the days of Moses, handed down
from generation to generation, accompanies the 7orah Shebiktay, the Written Word, along its journey of realization in the
innumerable concrete situations through which the Jewish people passes in the course of its history. It is the wisdom of Torah
implementation in the daily life of the Jewish people. It makes the Torah Jorat Hayim - living, teaching and relevant law.

R. Eliezer Berkovitz, Not In Heaven, Intro page xx

2. Kant was of the opinion that man knows he is duty-bound to obey a ‘universal system of law’ but does not understand the source
of that law. .... Kant is able to write: “The supreme principle of morality | shall, therefore, call the principle of the autonomy of the
will, to distinguish it from all other principles, which I shall call principles of heteronomy.” Needless to say, a law commanded by
God, usually referred to as theonomous, is one form of heteronomy.

The fact is that there is no such thing as #ewill of man. ..... Man as a creator of his values just does not exist. There is no man in
the abstract; there are only men ...... each claiming the authority of the autonomous will. Autonomy thus degenerates into
everyone’s ‘doing his own thing’. The result is social and international decadence.

If, then ... we concentrate on heteronomy in the sense of the revealed system of law, the confrontation between autonomy and
theonomy appears in a new sense. It is the collision between a relativism that leads to social as well as international decadence
and a barren fundamentalism that stifles human nature. In the morality of the covenant, theonomy and autonomy serve together a
common purpose. The supreme principle of the law to which a man is subject is theonomous, its ultimate source of authority
being the will of God; the interpretation of the law and its application to innumerable and forever-changing life situations are
autonomous. Theonomy liberates the human will from the potentially destructive relativism of its subjectivity; human autonomy
protects the absoluteness of the law against the occasional negative consequences of its time-alienated objectivity. Through
halacha, the word from Sinai has become the way of life of the Jewish people throughout history.

R. Eliezer Berkovitz, Not In Heaven, pages 125-7

* When we talk about ‘halachic change’, what level of change do we envision?
* There are effectively 4 levels of halachic change.

A] FUNDAMENTAL CHANGE OF THE MITZVA/HALACHIC SYSTEM IN THE CHUMASH
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It is clear and explicit in the Torah that it is God’s commandment, remaining forever without change, addition, or subtraction, as Deuteronomy
13:1 states: “All these matters which | command to you, you shall be careful to perform. You may not add to it or subtract from it,” and
Deuteronomy 29:28 states: “What is revealed is for us and our children forever, to carry out all the words of this Torah.” This teaches that we are
commanded to fulfill all the Torah’s directives forever. It is also said: “It is an everlasting statute for all your generations,” and Deuteronomy
30:12 states: “Itis not in the heavens.” This teaches that a prophet can no longer add a new precept to the Torah. Therefore, if a person will arise,
whether Jew or gentile, and perform a sign or wonder and say that God sent him to: a) add a mitzvah, b) subtract a mitzvah, c) explain a mitzvah in
a manner which differs from the tradition received from Moses, or d) if he says that the mitzvot commanded to the Jews are not forever, but rather
were given for a limited time, he is a false prophet. He comes to deny the prophecy of Moses. Rambam Hilchot Yesodei HaTorah 9:1
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* The Rambam is dealing with ‘ground-level’ changes in the mitzvot - a ‘New Covenant’.
* This would cover the Replacement Theory religions - Christianity and Islam.
* To what extent does this position of the Rambam apply even during the Messianic era?
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Rav Yosef said: That means to say that the commandments will be cancelled in the future to come. Bavli Nidda 61b |

* Note a fundamental disagreement between the Rambam (who understands that the system of mitzvot will NEVER be changed, even when
Mashiach comes - see his 9th Ikar) and the kabbalistic approach of a ‘Torah Chadasha’ after Mashiach. However, even according to the
Rambam, non-systematic change of halacha WILL occur once we have a Sanhedrin etc.

* To what extent do modern non-halachic movements derive their philosophical validity from a world-view based on an assumption that we
now live in a ‘New Age'?

B] THE SANHEDRIN AND OVERRIDING THE ‘CHATIMAT HASHAS’
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1 The Supreme Sanhedrin in Jerusalem are the essence of the Oral Law. They are the pillars of instruction from whom statutes and judgments
issue forth for the entire Jewish people. Concerning them, the Torah promises (Deuteronomy 17:11): “You shall do according to the laws which
they shall instruct you....” This is a positive commandment. Whoever believes in Moses and in his Torah is obligated to make all of his religious
acts dependent on this court and to rely on them.

2 Any person who does not carry out their directives transgresses a negative commandment, as ibid. continues: “Do not deviate from any of the
statements they relate to you, neither right nor left. Rambam Hilchot Mamrim 1:1-2
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1 When, using one of the principles of exegesis, the Supreme Sanhedrin derived a law through their perception of the matter and adjudicated a
case accordingly, and afterwards, another court arose and they perceived another rationale on which basis, they would revoke the previous ruling,
they may revoke it and rule according to their perception. This is reflected by Deuteronomy 17:9: “To the judge who will be in that age.” This
indicates that a person is obligated to follow only the court in his own generation.

2 The following rules apply when a court issued a decree, instituted an edict, or established a custom and this practice spread throughout the
Jewish people and another court arose and sought to nullify the original order and eliminate the original edict, decree, or custom. The later court
does not have this authority unless it surpasses the original court in wisdom and in its number of adherents.

5 When a court sees it necessary to issue a decree, institute an edict, or establish a custom, they must first contemplate the matter and see
whether or not the majority of the community can uphold the practice. We never issue a decree on the community unless the majority of the
community can uphold the practice. Rambam HilchotMamrim 2:1-2,5
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Rebbi [Yehuda HaNasi] and Rabbi Natan are the end of the Mishna. Rav Ashi and Ravina are the end of ruling. Bavli Bava Metzia 86a
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The two who wrote the Talmud are Rav Ashi and Ravina and those that helped team, and in their time the Talmud was sealed.Mevo HaTalmud of R.
ShmuelHaNagid
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Once all the Sages had died, of whom the last were Ravina and Rav Ashi, the Talmud had already been completed. So the goal of all whom came
after them was only to understand the words they that write. We do not add or subtract from it [the Talmud]. Rambam Introduction to Mishne Torah.

* The function of the halacha post-Talmud is to analyze and apply the psak of the Talmud.

* Rejection of the psak of the Talmud is a clear departure from the halachic system. How does this relate to the position of the
Conservative Movement?

* Innovation is possible through interpretation of the Talmud in attempting to understand its conclusions (which are not always clear), but
interpretation has limits!

Examples: - Innovation of the Ba'alei HaTosafot in halachot for which the reasons no longer apply in the modern world - eg mayim
megulim, mayim acharonim, dancing on Shabbat.
- Rav Moshe Feinstein on Chalav Yisrael.
» Why was there a Chatimat HaShas? 3 approaches: (i) Historic/Geo-political - Rambam; (ii) Religious: Yeridat HaDorot - Rav Sherira
Gaon; Mystical: 2000 years of Torah - Chazon Ish.
* Under what circumstance is the Chatimat HaShas overruled. All opinions would agree that a new Sanhedrin would be able to make
fundamental changes to the halachic principles in the Talmud. What other modern scenarios could justify a fundamental shift in halachic
thinking?
* Post Shoa/existence of the State of Israel??
* The mass return to Israel?
* The majority of Jews living in Israel?
* Global interconnectedness/technological revolution?
* Examples of a psak which would clearly go against the Chatimat HaShas:-
- to wear Tefillin on Shabbat
- to remove the mechitza entirely from the synagogue.

C] HALACHIC INNOVATION WITHIN THE TALMUDIC PSAK

C1] THE MORE PERMISSIVE APPROACH - ‘HALACHA KEBATRAT'

« The corollary of the ‘Chatimat HaShas’ is that every halachic ruling AFTER the Shas is in principle capable of being overruled by any other
later authority, as long as that later authority does not reject the psak of the Talmud
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Nevertheless, some take the [halachic] position that if it seems to a judge or others in their times, supported by clear proofs, that the law is not as
stated by [other] authorities, he is permitted to disagree since this matter is not decided in the Talmud. (Commentary of Vilna Gaon - because we
have no permission to add to or take away from [the Talmud], all the more so to argue with it. As it is stated - Ravina and Rav Ashi are the end of
ruling). RemaShulchanAruch ChoshenMishpat25:1

1. Modern voices in the orthodox community arguing for a rethink of some halachic principles include (i) R’ Eliezer Berkovits (see Chapter 4 (Halacha in Our Time) of Not in Heaven, 2010 -
Shalem Press; and (i) R’ Natan Lopez Cordozo - see http://cardozoacademy.org/the-mary-russo-audio-file-library-2/ ‘The Future of Halacha’. Many argue that such positions are in fact
beyond the boundaries of legitimate orthodox hashkafa.

To download more source sheets and audio shiurim visit www.rabbimanning.com




5786 - )10 DNIAN  rabbi@rabbimanning.com 4 “'oa

C2] THE MORE RESTRICTIVE APPROACH - 'ITMAR HILCHATA’
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The was a case where Rebbi [Yehuda HaNasi] followed the view of R. Eliezer. After he was reminded, he said: “It is appropriate to rely on R. Eliezer
in a pressing situation.” What does ‘after he was reminded’ men? .... [He was reminded] that the halacha had not been definitively ruled one way
orthe other. Bavli Nidda 9b
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Ultimately, the accepted ruling of our Rabbanim, by whose word we live, such as the Beit Yosef, the Magen Avraham and the Mishna Berura ... are
binding rulings as if they came from the Sanhedrin in the the Chamber of Hewn Stone [in the Temple]. Chazon Ish, Torah Michtav 41

C3] HALACHIC CHANGE IN THE FACE OF AN ESTABLISHED PSAK

* Under what circumstances can one ‘make a case’ for halachic change against an established psak?
* Can ‘a case’ be brought from rishonim ‘within’ the psak of the Talmud?

Examples: - Teaching women Torah (against the psak of the Shulchan Aruch)
- Women wearing tefillin
- Women'’s Aliyot
- ‘Partnership Minyanim’

» What makes a psak valid? Some important considerations:-
- Who is making it? Senior posek: - sensitivity to the process of psak
- deep understanding (not just knowledge) of the sources
- training (shimush) with the great poskim of previous generations - see below
- responsibility for the broader implications for the halachic system and the Jewish people
- ability for weigh the sources against each other

Not junior posek: - basic training
- knowledge of halachic sources from digital access/internet?

- Public/Private?
- External Agendas?
- Metahalachic issues? - Not strengthening the position of non-halachic movements

- Not undermining the halachic process by creating false impressions/expectations eg ‘where there is a

Rabbinic will there is a halachic way’

- Not undermining the authority of the poskim generally

- Maintaining Jewish unity

- Not alienating sectors of Jewish society (in particular women)

- Not imposing on the community more than it can bear

- Hashkafic Issues? - How relevant to halacha is the changing reality of the modern world (eg men/women; Jews/non-Jews)?
- How important is personal autonomy in the process of religious growth and authenticity? How does this
weigh against ‘Da’at Torah’?
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Even if a person learned Tanach and Mishna but had not learned closely under the Rabbis, he is considered an ignoramus. Bavli Berachot 47b |
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What is the case of a devious and wicked person? .... Ula said: someone who has learned Tanach and Mishna but has not learned closely under
the Rabbis. Bavli Sota21b
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It happened once that we had a Shelamim calf [in the Temple] and they brought it to the Women’s Courtyard and the women performed semicha
on it, not because [we rule that] women are [included in the mitzva of] semicha - but to bring nachat ruach [satisfaction/fulfillment/ gratification]
tothe women. Bavli Chagiga 16b

16. The discussion regarding women'’s tefilla groups has regrettably focused excessively on technical issues and legalities. It has been
framed by limited halakhic queries such as: may the participants forgo tefilla be-tsibbur to attend these groups? May menstruant
women touch sifrei Torah? Undoubtedly such technical perspectives and narrow questions are necessary to ensure our
compliance with all minutiae of halakha. Torah, however, consists not only of halakhic details, but also of halakhic values.
Unfortunately the latter have been neglected in the discussion concerning women'’s tefilla groups. When halakha is fragmented
and truncated in such a fashion, it can be neither interpreted nor implemented correctly. The approach of Rav Soloveitchik zt”|
differed. The Rav’s consistent opposition to women’s tefilla groups was dictated by halakhic values, not halakhic details.

Halakhic Values and Halakhic Decisions: Rav Soloveitchik's Pesak Regarding Women's Prayer Groups, R. Meyer Twersky
Tradition, 32:3 Spring 1998’

17. In sum, halakha is a two-tiered system consisting of concrete, particularized commandments governing our actions as well as
abstract, general imperatives governing the matrix of our actions. Some abstract imperatives focus exclusively on the elan of a
specific mitsva, e.g., the commandment Shabbaton ensures the spiritual character of Shabbat. Others are all-encompassing,
establishing universal values and standards of conduct; e.g. Aedoshim te-hjyu. The Torah legislates not only actions, but also
de’ot (ethical-moral-religious-intellectual dispositions). It prescribes ritual but also establishes boundaries for the concomitant
religious experience.

ibid
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You must do the straight and the good in God'’s eyes so that He will be good to you and you will come to and inherit the good land that God swore
to your forefathers. Devarim 6:18
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Our Rabbis have a beautiful Midrash on this verse. They have said: “[That which is right and good] refers to a compromise and going beyond the
requirement of the letter of the law.” The intent of this is as follows: At first He stated that you are to keep His statutes and His testimonies which
He commanded you, and now he is stating that even where He has not commanded you, give thought, as well, to do what is good and right in His
eyes, for He loves the good and the right. Now this is a great principle, for it is impossible to mention in the Torah all aspects of man’s conduct

2. see http://www.torahweb.org/torah/special/2003/rtwe_wtg.html#fn10
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with his neighbors and friends, and all his various transactions, and the ordinances of all societies and countries. But since He mentioned many
of them — such as, You must not go as a talebearer; You must not take vengeance, nor bear a grudge; You must not stand by the blood of your
neighbor; You must not curse the deaf; You must stand before the elderly, and the like — He reverted to state in a general way that, in all matters,
one should do what is good and right, including even compromise and, going beyond the requirements of the law. Ramban ibid

20.

Now in recent months, a new practice has developed, where women don a Kippah, or a Talit and Tefillin during the time of the
morning prayers service. They did not pose this question to the halachic adjudicators of our times.....

Any individual who has merely studied in a Yeshiva can rule and adjudicate according to his own intellect - especially in our days
where anything can be searched and found on the internet, in the Otzer HaChochma, or in the Responsa project of Bar lllan, and
other such things. Utilizing these aforementioned methods, each person can thus make himself into a Talmid Chochom or a Morei
Horaah. He can then rule even in the most stringent of matters as if he knew by himself all the sources and all the opinions ....

I was shocked to see how otherwise intelligent people are engaging in pilpulim, vain pilpulim, dealing with whether or not women
may voluntarily perform the Mitzvah of Tefillin (in the manner of “not commanded but fulfilling it anyway”). They have marshalled
opinions both this way and that way, and judge things as if we were living in the period of the Tanach (as they cite precedence from
Michal Bas Shaul), or in the period of the Tannaim (where the Tannaim debate regarding whether women may voluntarily lay on
hands), or in the period of the Rishonim (who debated things regarding the practices of Rashi’s daughters). However, in the
abundance of our sins we live in the year 5774 - in the time period of the rebellion of schismatic movements who fight the oral
law. It is a time when this practice of [women] wearing Talis and Tefillin is found exclusively with Conservative Judaism, where their
entire approach to halacha is founded upon the principle that it is permitted - even an obligation to change from the path of our
traditions according to the whims and practices of “how the nation conducts itself” whenever there may be any trace of a source to
the matter. It is this particular point which is the essential difference between them and the Orthodox.

Psak of Rav Herschel Schechter Feb 11 2014

21.

Piskei Halacha are not rendered in an empty vacuum. Rather, they are made in contact with that generation. And in our
generation, all the Tannaim, all the Rishonim, and all the Achronim would agree that such practice is decidedly forbidden so as
not to emulate the schismatic movements, even though it may appear as a stringency (see the Mishna in Chulin 41a)....

And those who quote the expression, “Moshe received the Torah from Sinai,” continue with and passed it on to Yehoshua etc. They
state, “We have in our hand a strong tradition as to how to render halacha.” But the field of halacha is not like an abandoned
property where the first person who lays claim to it receives it, and whoever is stronger wins, or whoever publicizes his opinion first
either through the newspapers or through the internet the halacha is like him. No. The matter is as it has been explained in the
Midrashim - that one thousand walk into the Beis HaMidrash and one comes out suitable to rule in the area of halacha. That one
individual is one who has interned for much time with his master. He received the words of Torah investing blood and soul. He is
indeed married to the Torah - not just engaged to it. .....

The expression that some of those who have permitted this utilize that “according to the technical halacha” a certain act is
permitted, and that which people wish to prohibit it is because of “political considerations” is incorrect. For even a matter such as
changing the mesorah - the traditions of the Jewish people is in and of itself an integral section of halacha. When one rules on
“the donning of Tefillin for women” it is not enough to merely examine the ruling of the Shulchan Aruch in Hilchos Tefillin and in
the sources there and treat it as a simple question. Rather, like any question in halacha, we must rule on the topic from all facets
and perspectives. Not always will the ruling lay on that page in Shulchan Aruch that we had initially thought. .....

All difficult questions such as this [ruling against an explicit Ramah in Shulchan Aruch is certainly a difficult question that
certainly needs wide shoulders], certainly must be presented before Torah scholars who are Morei Horaah that have a wide
knowledge in halacha. No mere musmach or local Rabbi, even one with the best if intentions, should express his opinion in a
question such as this, and certainly not to publicize his private opinion through the media or the internet. For such a serious
question applies to all of Klal Yisroel who are true to the Mesorah. Only leading Gedolei Horaah are permitted to decide upon
these matters.

Our complaint is not at all upon the women who have endeavored to fulfill this Mitzvah, rather it is upon the Rabbis (all of whom
have received ordination from our Yeshiva) who proffered an erroneous opinion here, without consultation of their question to the
Morei Horaah that they direct their questions toward regarding other matters.

ibid
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D] CHANGE IN THE FACE OF AN ESTABLISHED MINHAG/MESORAH

* How does halachic practice develop when the new innovation is NOT against an clear established psak, but rather is something the
Jewish people never did (or did in a different way) before?

* Examples: - Bat Mitzva
- Women'’s connection with Sefer Torah eg dancing on Simchat Torah, taking around women’s section of the shul
before leyning, women-only services
- Mechitza design in shuls (gallery, front/back, parallel seating)
- Flowers at funerals
- Changes to modern pronunciations
- Changes inspired by Zionism - Hallel on Yom Ha’atzmaut, Prayer for the State of Israel
- Women voting
- Sermons in the vernacular
- Organs in shuls
- Using an IPhone to daven

* One can often try to make a halachic case against these issues but is that driven by other considerations?
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There are those who argue against permitting bat mitzva celebrations because they deviate from the practice of previous generations who never did such
things. But, in truth, this is not an argument, for in previous generations there was not a need to be involved with the education of girls because every Jew
was full of Torah and the fear of Heaven and the atmosphere of every Jewish town was filled with the fragrance and spirit of Judaism. Girls who grew up in
a Jewish home absorbed into themselves this spirit of Judaism without any active steps, almost as if they took it in with their mother’s milk.

But now things have changed greatly. [not in Hebrew source The influence of the street has uprooted any attachment to Judaism from the hearts of young
people. Girls are educated in non-Jewish or non-religious schools which make no effort to implant within the hearts of their students a love of Torah and
the holy practices of authentic Judaism. Now we must therefore focus our energies on girls’ education. It pains the heart that in secular education, the
study of languages, literature and the natural and social sciences are as conscientiously taught to girls as to boys. But in religious education - the study
of Tanach, the ethical teachings of Chazal and in practical training in those mitzvot which women are obligated to carry out, we abandon them entirely.]
Fortunately, the leaders of the Jewish people rose to deal with his major problem in the last generation and set up religious education institutions to
teach Torah and give support to Jewish girls. The establishment of the Beit Ya’akov school network is one of the greatest achievements of our generation.

Clear logic and the principles of education virtually require equal celebration for a girl when she reaches the age of responsibility for mitzvot. The
difference which is made in the celebration for a boy and a girl upon attaining maturity makes a very hurtful impression on the feelings of a maturing girl,
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In practice, the matter depends on the motivation and intentions of those people who wish to innovate new customs such as the bat mitzvah celebration.
Are their intentions leshem shamayim or, God forbid, just to imitate the non-orthodox

Indeed, | am not unaware that amongst those who are God fearing and prohibit the celebration of Bat Mitzva are those who pay no attention to logical
considerations in questions of religious custom and do not even engage in halachic analysis, but rather judge solely in accordance with the feelings of the
heart. For the Jewish heart, which clings to the traditions of parents and teachers, is against any change in religious custom.

Nevertheless, these people should not forget that the hearts of those who seek to permit this new custom of celebrating Bat Mitzva beat with concern to
religious education of Jewish girls, who due to the circumstances of life in this generation, are in the greatest need of spiritual and ethical support and
encouragementwhen they arrive at the age of bat mitzvah. R. Yechiel Yaakov Weinberg, Shu’t Sefridei Eish 2:39
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But they concede that if [Shavuot] occurs on Shabbat, the day of slaughter is after Shabbat, but the High Priest would not dress in his [festive] garments.
And all were permitted to eulogize and fast [on this day. This was done] in order not to uphold and reinforce the opinion [of the Sadducees], who would
say: Shavuot must always be on Sunday. Mishna Chagiga 2:4
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One may not ever slaughter into a ditch, but one may make a ditch in his house so that the blood runs into it. Butin public one may not even do that, so
as not to strengthen the position of the Sadducees [heretics]. Bavli Chulin 41
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Women’s prayer groups, where the women are wearing talitot, together with Torah reading, strengthens the Reform movement, and any support for the
practice of heretics is prohibited in the Torah. However if women indeed deeply desire to perform mitzvot that they are not commanded in, they should do
so privately, and then there will not be a strengthening of Reform. But if someone does this openly and in public, it is clear that their motivation comes
from a desire to strengthen [non-Orthodox practices], and is therefore prohibited. R.ZalmanNechemia Goldberg, Tehumin 18
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