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HALACHIC AND HASHKAFIC ISSUES IN

CONTEMPORARY SOCIETY
SERIES 3: 37 - POSTHUMOUS PARENTHOOD - PART 1

OU ISRAEL/BEIT KNESSET HANASI - FALL 2025

• Over the next two shiurim we will be’H look at an issue which has tragically become very relevant over the last two years during the

war - the posthumous removal of sperm from soldiers who have been killed and the ethical and halachic issues arising as to who can

then use that sperm to create children from the fallen solider. 

• Although the urgency of the issue of posthumous sperm retrieval (PSR) is relatively recent in Israel due to the many fallen soldiers,

the question of posthumous use of sperm donated while alive is much older.  This has been relevant for many years in the case of men

who were terminally ill (or were undergoing cancer treatment but did not survive) and donated sperm which could be preserved and

then used after their death.  There were also a number of cases of requests for sperm retrieval from men who were brain dead and on

life-support or in a Permanent Vegetative State.

• Israeli Health Ministry data shows1 that between October 7, 2023, and August 26, 2025, doctors performed 240 sperm retrieval

procedures on fallen soldiers. Of these, 53 (22%) were requested by the soldiers’ partners, while 187 (78%) were initiated by parents.

The imbalance reflects the reality that most soldiers are young and unmarried. 

• This issue raises many halachic, meta-halachic, hashkafic, social and ethical questions and has been addressed by a number of

poskim2.   In this shiur and the next we will give an overview of many of these issues including:

- the retrieval of the sperm posthumously and the questions of kavod hamet and nivul hamet

- the ownership of the sperm after the death of the donor and who should be given the right to use it, specifically the

(sometimes conflicting3) interests of the the widow or long-term partner and the parents.

- the extent to which the wishes of the deceased donor are relevant to what happens to his sperm after death and how to

proceed when those wishes were not made clear.

- whether there is a halachic or hashkafic problem in producing children who will be ‘planned orphans’ who will never know

their father, especially if the mother is an unconnected single woman.  Will this place a ‘social label’ on the child?

- should the grandparents have a right to perpetuate the memory of their son through creating a posthumous grandchild, or is

this a denial on their part of the permanent reality of their tragic loss.  Do we as a society have an obligation to provide a

nechama to these special parents?4

- whether the deceased sperm donor is halachically the father and fulfills through them the mitzva of peru u’revu.

- whether children born in this manner will inherit from their father together with other progeny, even though this may only be

ascertained years after his death. 

- whether posthumous insemination can in some sense fulfil the spirit of the mitzva of yibum.

- whether such children, conceived and born after the death of the father, exempt the mother in the mitzva of yibum/chalitza.

- whether the IDF should be encouraging soldiers to consider this issue and make their wishes known.  Will this undermine

their confidence to fight or strengthen it?

1. See

https://themedialine.org/life-lines/life-after-death-nearly-half-of-israeli-men-oppose-parent-led-posthumous-sperm-use-study-finds/#:~:text=The%20Media%20Line%20obtai

ned%20the,sperm%20retrieval%20is%20an%20option.&text=%E2%80%9CThey%20should%20proactively%20suggest%20the,'%20sperm%2C%20according%20to%20Savits

ky.

2. R. Aschi Dick recently presented an overview of the issues in his Torah Yerushalayim 2025 shiur which can be found at https://www.youtube.com/watch?v=n_uKlvi___4.  Rav Dick

has researched the issue in great depth and was kind enough to send me some of his written material on this, for which I am very grateful.  He has also discussed the matter with

senior poskim.  Other important resources are 3 articles which appeared in Tehumin Vol 44 (2024) pp. 361-395 by Rabbis Lior Shagav, Roi Zaga and Zvi Reisman.  Rav Zev

Weitman, Rav of Alon Shevut gave a psak on this issue following the first birth of a child (to a family in Alon Shevut) resulting from the removal of sperm from their son who was killed

in action. The child was carried by the son’s long-term partner and intended future wife, although they were not yet married.  Rav Yuval Cherlow and Tzohar published a Position

Paper on this in December 2023 which can be found at https://ad120.tzohar.org.il/en/articles/position-paper-insemination-with-sperm-of-the-deceased/. Halacha Headlines

(episode 460, March 2024) covered this issue and interviewed (among others) Rabbi Shlomo Brody (Director of Eimatai) and Rabbi Gidon Weitzman (Director of Machon Puah),

both of  whom are experts (respectively) in halachic issues concerning death and fertility - see

http://podcast.headlinesbook.com/e/31624-%E2%80%93-shiur-460-%E2%80%93-extracting-from-the-soldiers-after-they-died-to-have-children-to-commemorate-them/.

See also Rabbi Brody’s 2022 article at https://www.ematai.org/blog/posthumous-sperm-donation/      

3. In one case (Family Appeal 7141/15 – Doe v. Doe (published in Nevo, 22.12.2016) the Israeli Supreme Court ruled that the sperm of a deceased man was the property of the

widow.  She refused to have any children using the sperm and remarried.  She also refused to allow the sperm to be released to impregnate another woman on the basis that she felt

her deceased husband would not want this.  The parents of the deceased (who was an only child) very much wanted the sperm to be used to generate a child from their son, but they

were unable to do so.      

4. In one case a single father of an only son was devastated by his death and spoke publicly of his utter desolation.  He received many offers from single women who were willing to

bear a child from his dead son. 
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A] THE LAW

A1] ISRAEL

• The legal position in Israel is actually out-of-step with that in most other countries in that Israel has the most permissive legal

framework for posthumous sperm retrieval and use.  This is certainly due to the tragic reality of so many fallen soldiers in the IDF, most

of whom are young single men who have not started families.  But it is also likely to stem from the strong Jewish focus on family in

Israeli society, and the general positivity about having and raising children5.  It may also be related to the biblical concept of hakamat

shem hamet - establishing a continuation for the deceased, and the rabbinic concept of leaving a child to say kaddish for the

deceased.

• The current law in Israel is based on the 2003 Guidelines on Posthumous Sperm Retrieval given by the Attorney General6. These

introduced a legal policy that a deceased man’s widow or long-term partner (even if not legally married under Jewish law) could request

sperm retrieval without a court order. Parents, however, were required to obtain court approval and the assumption was that that

parents had no legal status to direct use of the sperm unless the court found this to be the wishes of the deceased and with the consent

of the widow.

• This was updated on October 11 2023, soon after the outbreak of the war, when a special order allowed parents, too, to request PSR

without court intervention. Around the same time, it also became standard procedure for the officers who deliver the news of a soldier’s

death to inform the family that sperm retrieval is an option.

• Hospitals in Israel have been directed during the course of the war to approve requests from parents of the deceased for PSR without

referring them to a family court, unless the deceased's spouse or any other family member objects to the posthumous sperm retrieval

or if the parents disagree.

• USE of the store sperm to produce a child still requires the approval of a family court7. The court will review the deceased's wishes for

progeny and, in so doing, will assume (unless there is a contraindication) that the production of children from his partner, even

posthumously, is consistent with the deceased's will.  In the case of a request submitted by the deceased's parents, the court will only

approve use of the sperm if it can be proven that this was the deceased's will.  Only a woman who is not related to the deceased may

use the sperm, conceive, give birth and be the child's mother for all intents and purposes. 

• New legislation is currently being debated in the Knesset which, if passed, may change these guidelines8.

A2] OTHER COUNTRIES

• Many countries ban entirely the use of posthumous sperm retrieval (PSR).  These include France9, Germany, Sweden, Norway, Italy

and some states in Australia.

• Some countries permit PSR with the explicit written consent of the donor. These include the UK, Spain (which allows use only for 12

months after death), Brazil and Canada.

• A few countries permit PSR with court approval.  These include many States in Australia. The law in the US varies from State to State;

some have accepted arguments of implied consent but outcomes are unpredictable.

B] THE MEDICAL PROCEDURE FOR PSR

• The sooner the retrieval procedure is conducted after death, the greater the chances of success. The chances of finding moving

spermatozoa are significantly greater if the retrieval takes place up to 24 hours from the time of death. It is also possible to

cryopreserve non-moving spermatozoa if a significant percent of them are still living (according to a diagnostic test). 

• There are no documented cases in which living sperm cells have been successfully produced from a deceased person more than 72

hours after death10.

5. Israel has by far the highest overall birth rate in the OECD countries - 2.9 per woman in 2023.  The next is Mexico at 1.9. Compare: World Average (2.24), US (1.6), UK (1.6),

Australia (1.5), Austria (1.3), Italy (1.2), Spain (1.1) and North Korea (0.7).  The Israeli Attorney General’s 2003 Guidelines conclude: “The issue of using sperm after death is

examined according to the values of society and its view of the issue of procreation in general, and the social interest in enabling the realization of the right of individuals in society

to parenthood. And specifically, the right to parenthood is what is being discussed, and not the right to bring assets into the world.” 

6. ‘Posthumous Sperm Retrieval and Its Use’, Government Protocols of the Attorney General 1.22.02. These can be found at

https://www.gov.il/blobFolder/service/sperm-preserving-after-death/he/legal-advisor.pdf

7. It should be noted that the sperm banks in Israel are government-run and not privately owned. 

8. The current Israel government guidelines can be found at

https://www.gov.il/en/service/sperm-preserving-after-death#:~:text=In%20accordance%20with%20the%20guidance%20by%20the%20Attorney%20General%20of,sperm%20

will%20not%20be%20approved.

9. France instituted a complete ban after a 1984 court case granted a widow access to her deceased husband's sperm.

10. In a tragic case which came to R. Dr Jason Weiner in LA, a woman called when on her honeymoon to say that her new husband had tragically and suddenly died.  She wanted to

retrieve sperm and bear a child through him but, sadly, the window of opportunity was missed. 
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• The success rates mostly depend on the time that has passed since death and the circumstances of death. In about 75% of all

posthumous sperm retrievals performed up to 24 hours from the moment of death, it is possible to find living sperm cells suitable for

cryopreservation11. 

• Future use of posthumously retrieved sperm requires IVF but it should be noted that the rates of fertilization, pregnancies and births

are significantly lower compared to the use of the sperm produced during the man's lifetime.

• Sperm may be retrieved posthumously in various ways.  In the 12-24 hours immediately following death it may be possible to

retrieve them without invasive surgery through the application of a controlled electric current to stimulate nerves in the pelvic region

(electroejaculation)12.  If this is not possible, other options are an epididymal aspiration (extraction of sperm with a needle through the

skin), a testicular biopsy, dissection of the testes or a complete removal of the testicles.  Clearly, the later options are highly invasive

and raise more halachic questions of nivul hamet (see below). 

C] IS THE BURDEN OF PROOF ON THOSE WHO PERMIT OR PROHIBIT?

1. snkk vhtr uhkg rhnjnv kfa 'rhnjn v,ta snkk vhtr lhkg vhrzg ic rzgkt - ktgnah r"t)ktrah ,rtp, - rcs kfa
ihruxtv ohrcs er 'ikuf ohr,unv ohrcs vru,v vrhfzv tks /ogy hkc tuv r,un urxtk ogy gsb tka/(

zf ewx oa ktrah ,rtp,u d vban s erp ohsh vban

The Torah specifies what is NOT permitted. In the absence of such a prohibition, the assumption is that the act in

question is permitted!

2.ihhmb kga hp vfkvv lhrm vchx hsf 'ruxtk tkku vchx uzf cmnv hgcyv tuv /r,hv
 dh thxt rpx�(y"ba,) ,utesbup hnfxv ruahtk vsguv hrcjk drcskud vhnjb inkz crv ,cua, 

R. Zalman Nechemia Goldberg accepts this as axiomatic!

• If the fundamental issue is simply halachic permissibility then the issues discussed below - burial, desecration of the a corpse and

benefiting from it - become central as these are some of the core halachic questions. 

• However, we will see in next week’s shiur be’H that many poskim have profound concerns with the broader hashkafic, moral and

social implications of producing children without a live father, especially where this involved single women who were never married to

the deceased.  This bleeds into the debate concerning the impregation of older single women through donor and the creation of

non-conventional family structures. 

• We also saw in last week’s shiur many poskim adopt a ‘precautionary’ approach when faced with new and innovative medial and

technological developments.  Notwithstanding the intense feeling of loss at the fallen soldiers and the urgent wish to honor and

support their grieving families, many poskim will certainly urge caution in moving forward on issues such as this which could have

long-term implications for the perception of the family unit in the orthodox world

D] THE MITZVA TO BURY THE DEAD

3.tU ºv  v oÍH  C ÆUB )̧r *C *e ,T rI ³c /e0h1,F . À5g /v0k  g I ¹,/k *c,b ih,̧k /,0t1«k df :.15g0k  g I ­,«t /,h¬,k /, *u ,·/nUv *u ,)u­/n0y  P *J ,n t *y²5j Jh À,t *c v́)h *v1,h0h ,f *u cf
/v1/kAj1 b ­W*k i¬5,«b Whe«kCt Dv Ær )JAt ºW *,´/n *s  t0, )t Æt 5N  y *, t³«k *u hU·k /T ohe«kCt ,¬ k*k ,e0h1,F

 df-cf:tf ohrcs

The Torah includes a mitzva to bury before night a capital criminal who was executed and subsequently hung
13

 on a tree.
Chazal learn from here prohibitions both of delayed burial and also of nivul hamet - treating the body disrespectfully.

4. u,hcc ,nv ifu .gv kg cukmv ihkh tkausucfk tkt /
 rntba '.gv kg ihkha huk,v cuzgb tka(df :tf ohrcs) /.À5g /v0k  g «u ¹,/k *c ,b ih,̧k /,0t«kuz - .gv kg u,kcb ihk, tk 'itf hrpx iuaku 

 ///// [z"ke,] vz rsxca wd vag ,umnc cu,f vumnv ihbg kf /vag, tk ,umn
uke, vumn tm, hf ,arp lubhjv rpx

There is a negative Torah prohibition not to leave a body unburied overnight, unless for their honor.

11. Since the timing can be critical the question arises as to whether the sperm retrieval can be done on Shabbat.  Inevitably this will involve some Torah prohibition and it is not

specifically for pikuach nefesh.  As such, poskim recommend that it should be done by a non-Jew.  See Tehumin 44 p.371.

12. This is only possible with a patient who has been declared brain dead and cardiopulmonary function has been artificially maintained.

13. For English grammar aficionados, ‘hanged’ is the correct participle only where death is caused by hanging, which is not the case in halacha.  
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5. rntba vumn vruceva - uk ihgnua iht rceh tka vum otÆUB̧ )r *C *e ,T rI ³c /e0h1,F/
t vfkv ch erp kct ,ufkv o"cnr

We do NOT take account of the wishes of the deceased if they instruct that parts of them should not be buried.

6.ÆUBÆ )r *C *e ,T /u,men tku ukuf - -  ÆUBÆ )r *C *e ,T rntba oukf vag tk ubnn rhha ota ifhn/ÆUBÆ )r *C *e ,T r«u ³c /e0h1,F
t vfkv z erp rhzb ,fxn (tbkhu) hnkaurh sunk,

Chazal learn in the Yerushalmi that the mitzva to bury includes ALL parts of the deceased at the time of death
14

.  Failure
to bury even a part of the deceased will be a breach of the mitzva of kevura.

7.tcur rceb rcfa ;t urtaba ,nv racu ohrct od rucek chhjs sunkv tuva 'oukf vag tk ubnn rhha ota ifhn
//// ,nv ka tcurs

be inhx c ekj vgs vruh van ,urdt

The mitzva to bury every part of the met applies even if the vast majority was buried. This includes liquids from the body.

8. ,n kfk ifu ihs ,hc hp kg drvbk vruce ,umn
 rntba 'tuvv ouhc vk,ba hn rucek (t)(df:tf ohrcs) tU ºv  v o«uH́  C ÆUBÆ )r *C *e ,T r«u ³c /e0h1,F - itf hrpx iuaku /wudu ubrce, ruce hf

tuvv ouhc ////  /vag ,umn ' u,un ouhc ktrahn ,n kf rucek vumnv kkfc od ,nv ,t ihkvu vz kg rcugu /////usucfk tka
 /[u"ke, vumn] oav ,rzgc vz rsxc cu,fba unf utk kg rcga sckn 'vz vag kyhc

zke, vumn tm, hf ,arp lubhjv rpx

There is also a positive mitzva to bury a Jewish body as soon as possible, preferably before the night is over.
15

  However,

delaying burial to honor of the dead is permitted and burials are often delayed so that important relatives can be present. 

• On that basis many poskim argue that failing to bury the sperm of the deceased in order to produce future children (who may be able

to say kaddish to elevate the neshama of the dead) would certainly be no less in their honor than relatives being present at the funeral.

On the other hand, that is a temporary delay but the retrieval of sperm could delay their burial for years, perhaps permanently.

• There is also a halachic debate as to whether the main focus of honor should be for the dead or his living family16. 

• However, R. Issur Yehuda Unterman (Ashkenazi Chief Rabbi 1964-72) ruled17 concerning corneal transplants from deceased donors

that, because the cornea continues to live in the body of the recipient, it is not halachically considered to be dead tissue.  This

argument was accepted by R. Shlomo Zalman Auerbach18 and could be applied to the posthumous use of sperm.  

• Also, there is a debate as to whether the obligation to bury the dead applies to a piece less than a kezayit19, although many poskim

understand that this position only relates to a body-part that has already been removed.  Ideally, all parts of the body at death require

burial, no matter how small.20  

E] NIVUL HAMET - DISGRACING AND DESECRATING THE DEAD

9. tbnjr rnt hf //// /uhkg rcug ubht - ihfhrf,u iurt uk thcvk 'usucfk ubhkv :gna t, .À5g /v0k  g I ¹,/k *c ,b ih,̧k /,0t1«kthnus -
 huk,siuhzc vhc ,hts /tk 'iuhzc vhc ,hks iuhf 'tfv kct /

/zn ihrsvbx

The Gemara learns from the mitzva of burying the body that there is a prohibition of desecrating or disgracing the dead.

According to many poskim this is a Torah prohibition
21

.

14. The halachic obligation is to bury all parts of the body which were present at the time of death. (As many will know, the Israeli organization Zaka - Zihui Korbanot Ason - is dedicated

to finding all traces of the bodies of those who die in tragic circumstances.)  There is however no requirement to keep parts of the body for later burial if they were removed during life

- such as teeth, hair or nails.  As to the halachic issues concerning burial of amputated limbs, see https://www.torahmusings.com/2018/12/amputated-limbs/.  Although there is

no halachic obligation according to most poskim to bury limbs or organs which were removed from a living person there are many minhagim relating to such matters, even the burial

of the placenta after a birth. It is said that R. Yechezkel Landau appeared to his son in a dream after his death and asked him to bury his tooth which he told his son could be found

on a certain shelf. And so it was. There is a similar story about the Rambam who appeared to someone in a dream after his death and asked him to bury his toe that had been

amputated some time earlier, and told him where it could be found. His wish was apparently fulfilled and the toe was placed in his grave in Tiberias (see Yabia Omer 9:35). 

15. This is an example of where the Torah learns a mitzva as a kal vechomer from an in extremis situation.  Even the lowest criminal deserves burial, all the more so a regular person.

Other examples are the mitzva to treat a Jewish wife properly - learnt from a situation where a man marries an ama ivria; even the lowest status marriage requires full attention and

appreciation.  A third example is the mitzva of tzniut which is learnt from the Torah mitzva to maintain dignity in the battlefield bathroom; it applies all the more so in regular life.  

16. See Ramban, Torat Ha’Adam, Sha’ar Hakevura, who rules that it is honor of the living.

17. Shevet mi-Yehuda, vol. 1, p. 314 (Mosad HaRav Edition p. 55).

18. Ibid., vol. 3, pp. 403-6; Assia 65-66, p. 162, ; Shu’t Minchat Shlomo Tinyana 97.  In his words: ,n ,ru,n ikyc hjk iruchj itf od b"v 
19. See Tosafot Yom Tov to Mishna Shabbat 10:5.

20. See Shu’t Yabia Omer 3 YD 22.

21. This may depend on the origins of the prohibition of nivul hamet.  According to some poskim it is learnt as a kal vechomer from the mitzva of burial.  As such, where there is a Torah
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E1] DESECRATING THE DEAD FOR THEIR OWN HONOR

10. - ,ktatahk ukfh tku uxbtb ,na ouhcu /uh,uct ,urce ouen kt u,ut rucek u,ut utaha u,rhyp ,gac vum icutr
u,ut tahk rapt hta hbpnu /uh,uct ,urce kmt ufhkuvk uhbc umr uafgu /u,rhyp ouen rcec vgak uvuxhbfvu shn u,ut
lfc [,nv] iuhzc tfht ht /kufgv rvnk shx upud kf kg i,hk r,un ot racv kfg,ha sg ;sub ujhru racv sxpv ,njn

//// ?tk ut
- vcua,ihyubjvu //// iuhzc ouan itf ihta /r,un - vuma ouenk u,ut tahk hsf vrvn urac kfgk ihauga htv hf kf 

ouenu vuma ouenc urcek hsf unuenn u,ubpku /iuhzc ouan tku rgm ouan tk itf ihtu ivhgn ihthmunu i,ut ihgrue
kg ;tu 'tnkgc sucfk lrumk tka tkt scufnk huzcn ukhptu rcek rcen ihbpn ihta urnt tka /r,un - uh,uct ,urce
kmt rceb ,uhvk ostk uk crga /r,un - uh,uct kmt urcek vz ihbgf kct /scufnc urcek huzc rcen u,ut ihbpna hp

 cu,fu uh,uct(yf:yn ,hatrc) h·/,« cAt0k )t h­,,« t U ¬r *c ,etuva u,ubpk ,gs kg rcebau u,un hbpk vuma ubhbpka iusbc f"afu /// /
 /uhrcs ohhek uhbc kg vumnu r,un

ua", carv"t ekj t inhx yxa

The Rashba (13th century, Spain) was asked concerning a man who died and instructed his relatives to bury his body in

the family plot.  Since this was too far away, they buried him in a temporary grave and asked whether they could pour lye
onto the body in order to accelerate its decomposition so that the bones could then be moved in accordance with the

deceased’s instructions. The Rashba ruled that this was permitted and did not constitute a desecration of the dead since it

was a major honor for the dead which he has explicitly requested in advance.  Even embalming, which involves opening
the body and the removal of major organs, would not be considered a desecration where required.

• The Rashba’s ruling22 is based on the fact that this action was (a) for the honor of the dead; (b) a wish explicitly expressed by the

deceased; and (c) a wish that is objectively cited in the Tanach as positive - to be buried with one’s family. 

• Some of these factors as less clear in our case:

(a)  It could be argued that producing children from the deceased who can continued their name and maybe say kaddish for them

WOULD be considered a great honor for them.  But this is far from clear.  If the deceased had no other children and the intended

mother is his widow whom he loved and wished to raise a family with, then this is likely23.  This might also be said for a long-term

partner. But what if there was no partner and the woman who bore the child was completely unconnected with the deceased.  Would he

want this?  What if the parents wished to produce a child and raise it, but the deceased was estranged from his parents or would

otherwise have been opposed to his parents raising the child?  What if the child will be raised in a non-observant environment, lead a

lifestyle against halacha and not be interested in saying kaddish - is that an honor for the deceased?  

11.vhubp ,urpvk hsf tkt vz rujc ka ugrzc an,avk kfub tk.,rnua ohna ,trh vhubpc kkf ,h,uthmn vbht uz ,hrpvu 
,gs rc kfk icunf ,hbukhj vhubpc tkt ,uumnu vru,.tkt ,urvk vmr, vhubpa humn vz iht ,uhbukhjv ohabv kmt ;tu 

cure if otu /,uvctu ihtuahb hhj ka rhveu kug tkk ohskh ksdku ,skku ,urvk ,umpjv kug herup ohrepun ohdujc
vh,uumnu vru, rnua vz ic vhvh tk grz unheh ift ota rcsv,tkvu kug erupu gharn ugrzaf ostk ah ,ufz vzhtu 

/// uhct ,t tuv ahhcn gar icvaf '(/se) ihrsvbxc rtucnf ehsm icvaf tct vfzn trca oaf
dg ;s h lrf kkv ,hc .cue 'xhhu rat cr

Rav Asher Weiss rules that, where there child will be carried by a single woman (as opposed to the widow) the strong
likelihood is that any woman wanting to do this will be from a non-religious background and the child will be raised in

such a way that will not be an merit for the soul of father.

• This may be very case specific.  In today’s world there could be single women of good standing and religious observance who would

want to carry the child of a dead soldier and raise the child in coordination with his parents.  But, even in this case, is this likely to

succeed and should we be creating potentially disfunctional or disadvantaged situations of this kind24.

• Also, the mutilation of the body in the case of the Rashba was to specifically assist in the burial of that body, not for some external

reason.  This may be answered by the ruling of the Node Beyehuda (see below) concerning autopsy, where he rules that is considered

an honor for the dead that other lives will be saved  ie exacting justice, which is an external form of honor.

(b) The wish for children is also cited in Tanach as objectively positive. 

mitzva to bury there will be a parallel Torah prohibition of nivul hamet.  See Tehumin 44 p. 363 fn 5.  Other candidates for the source of nivul hamet are the mitzva not to allow the

body to remain unburied overnight and the mitzva of VeAhavta Lere’each Kemocha.

22. The Rashba’s heter in this situation was followed by the Radvaz in his Shu’t 1:484.

23. Aside from his wish to raise a family with this woman, he would likely want her to have children to look after her in her old age. 

24. We will address in Part 2 the hashkafic question of ‘planned orphanhood’. 
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12. Æc«eAg h0k1)t r )nt ³«T u V·/,«jAt  C k­5j /r t¬5B  e *T u c º«eAg h*k Æv /s*k1/h t³«k h́ ,F k À5j /r t)ŕ 5T u (t)h &f '«b )t v*), +n i&h,-t.o &t /u ohº&b)c h1&K.v)c ')v :
t:k ,hatrc

Rachel expresses to Ya’akov that, without children, she feels dead.  Is this also true of a man?

13.,kmv khcac vxrf lu,jk r,un hnb hfv /r,un usucfk ouen kfn ubhkvk unf ,nv iuhzc ,njn ruxt kuuhb hf ;t sugu
skuv, vgrz ,uhjvk vk tjhbs /

jk inhx kufat kjb ,"ua

The Nachal Eshkol
25

 explains that there is no greater kavod for a met than to give it progeny. 

• However, this assumes that the child from PSR WILL indeed be the halachic child of the deceased.  If not, the halachic case to allow

nivul hamet significantly weakens, especially if the deceased did not give explicit permission.  We will deal next week be’H with the

crucial question of yichus. 

(c) Clearly, in the Rashba’s case, the wishes of the deceased WERE relevant to the question of nivul hamet.  So, if he has left clear

instructions as to his wishes for PSR this may be halachically relevant26. (See below as to the general question of following the wishes

of the deceased). Where the deceased did not give explicit permission some poskim prohibit the procedure on the basis of nivul

hamet.27

• Another important and relevant case dealing with nivul hamet can be seen in the following discussion of gathering the bones:

14./inmgn ihshdv uexp,bu 'inmgn ,unmgv uerp,b if ot tkt ihshdv ,t ihehxpn ihtu ,unmgv ,t iherpn iht
u vfkv ch erp ,ujna ,fxn

15./ohshdv ,t ihehxpn tku ,unmgv ,t iherpn iht
u ;hgx d, inhx vgs vruh lurg ijkua

One may not purposely break the bones of or dismember a corpse.

16.u vphrdnvu kxv in .uj ihruvy ikuf rnut hxuh hcr //// okaurhc ihtmnbv ohkfv kfvmhrnv/,urcek ihsjuhnv 
vban c vban j erp ohkeac

R. Yosei in the Mishna rules that all items found in Yerushalayim can be assumed to be ritually pure other than those

specifically used for the gathering of bones of the dead.  These include the ‘meritza’.    

17. - vmhrn/ouenk ouenn ifhkuvk kxc oxhbfvk ohmuraf ,nv ,unmg uc ohrcanu ohmmura hkf
oa trubyrcn vhscug wr aurhp

Rav Ovadia of Bartenura explains (following the Rambam) that the meritza was a tool used to smash up the bones so that

that could be inserted in a basket to be moved from place to place.

18.,n ka usucfk tkt if ihaug uhv tk t,khns tn,xu ouenk ouenn ofhkuvk ,unmgv .mrk ihrh,n uhva vtur v,t hrv
/ktrah .rtc urcuek hsf if ,uagk r,un vhvha ifa kfu /u,jpan hbc kmt urcuek

thr, inhx c ekj z"csr ,"ua
The Radvaz explains that this was permitted since it was for the kavod of the met

28
.

• On that basis many poskim permit even invasive dissection on a met if needed for kavod hamet. 

25. Rabbi Benjamin Hirsch Auerbach (1808–1872).  This comment pertains to the Gemara which permits opening the body of a woman who has died in childbirth in order to save the

fetus.  One might have thought that the reason for this heter was to save life of the fetus, on which the Nachal Eshkol clarifies that it is in fact so that the mother will have progeny. 

26. Some authorities permit nivul hamet where the person consents (Shu’t Binyan Tzion 171). The Maharam Shick (YD 347) disagrees, citing Shu’t Chatam Sofer that mechila by the

deceased makes no difference. This is based on the source for  the prohibition of nivul hamet - leaving a body hanging overnight - which the Torah calls a desecration of the tzelem

Elokim.  As such, the person may perhaps forgo his own honor, but cannot forgo that of God. It may also depend on whether the origin of the prohibition of nivul is the obligation of

burial. If so, since a person may not forgo their burial, they may also not forgo their nivul. Others permit slight mutilation even in cases of assumed consent (Rabbi Yitzchak Isaac

Halevi Herzog, Rulings and Writings 5, YD 157). Some permit mutilation in cases of great need (see the sources brought in Shu’t Yabia Omer, 3, Yoreh Deah, 23).

27. In this situation the consent of close family - the widow and parents - will not help.  In fact, it may make it worse, since these close relatives may have higher level of obligation than

others not to cause nivul hamet.  See Tosafot Bava Batra 154b s.v. zuzei hahavinan who makes this distinction. See also Tehumin 44 pp. 370 and 372.

28. Note the question of the Tiferet Yisrael on the Bartenura (ibid) which is answered by the Radvaz.  It is unlikely that the Tiferet Yisrael would have seen Shu’t HaRadvaz.
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E2] DESECRATING THE DEAD TO SAVE LIVES

9.1aujhku /// tnks vpry vuv !tkt utk ouan ibhrnts khz r,c tnh, hfu /kuubhn te tv 'vhk ibhescs tnh, hfu /tcur
 /vuv ceb ;hhx ouenc tna aujhbu 'vhkuubhb htvs vnab sucht ouan

:th ihkuj

This Gemara is discussing a murder trial.  The suggestion is to perform an autopsy on the victim to establish if the victim

had a prior fatal disease (independent of the murder wound) which would prevent the execution of the murderer
29

.  In the
end the Gemara concludes that such an autopsy may be pointless and therefore cannot be done, but it is clear that nivul

hamet would have been set aside for a actual pikuach nefesh. 

20. ihkujs thduxn vhtr u,kgn sucf thcv sug(:th) hrv ///// durvv kuubk r,un vhv jmurv khmvksitfu tuv vkmv htsu oas ,"fu /
 ods sugu /vphry tmnh tna tuv epx fwd oa 'lf hwg ,rjt ogp ohtpurv utprha tuv epxihruxht kf vjus apb juehp epx

,k,n .uj vru,cab fwt drvbv ,ehsc hkc jmurv drvh tk okugka ibhrnt hts sugu ///// /vn kfu jmrbv ka usucfk tuv vz kuuh
/kuuhb ouan uc iht usucfk tuvavz ot tkv vn, hbt kct /apb ,kmvu juehp vz ohrue o,ta ofhrcs hpk h,c,f vkt kf ,t 

 ahc zwf obntu //// vrunjv ,ca vjus epx ukhpta /// kupkpv kf ofk vnk fwt ,uapb ,kmv epx ukhpt treh,uapb ,bfx epx
ubhbpk/// kd ,khpb ut vkuj iudf '

  hr inhx s"uh - tbhb, vrusvn vsuvhc gsub ,"ua

The Node Beyehuda (R. Yechezkel Landau 1713 - 1793) makes it clear that we would set aside the prohibition of nivul

hamet for pikuach nefesh - indeed such a purpose would not be a desecration of the body, but an honor for it!  However,
it must be for a real case of pikuach nefesh lefaneinu - before us.  That would exclude using a body for medical research

(even though that may save lives in the future). 

• It is clear that the prohibition of nivul hamet (according to some poskim a Torah prohibition) would be set aside in order to possibly

save a life which is in present danger30. But this does not prove that it would be set aside in order to keep other mitzvot, such as peru

u’revu31 by creating a future child through PSR.   It seems clear that the prohibition of nivul hamet  will NOT be set aside simply because

of the wishes of the deceased’s family32. 

• As noted above, the actual procedure for PSR may NOT be nivul hamet if can be done in a non invasive manner.  This will depend on

the amount of time that has passed since the death and the condition of the body. 

21.vtrb gk"s ots tk uf,jh ohrctv tku uj,ph urtum ubycu 'er ohmur cuj,k thmuvk kgshb ubnn vzht ,hjukjk
gsuuhvk ohrcs ohgdubv 'vkjnk vza iht chajvk kuuhbk hrva rcs vzf humn tcuy ubbnzc ohauga if od 'ohhjk ahu

rh,vk ,uyhapc /ifu thmuvk ygn os eusck vnusfu g"h kgshb ubht kuuhb ahu rh,vk /;tu tka h,tmn vz aurhpc
vtrb vz gk"s rurc /

ua", ,urdt van vruh vgs ekj c inhx :tbe

R. Moshe Feinstein rules that any procedure (in this case drawing blood for a toxicology report) which would be

accepted by a living person will be permitted post-mortem and will not constitute nivul hamet.  This includes inserting a

needle or taking blood.  But it is unlikely to include more invasive surgeries such as the cutting or removal of a testicle. 

• However, this assessment is not clear. Would a man agree to the dissection or removal of his testicle if this would enable him to have

a child?  Many would not, but some may.  This question will be impacted by the extent that the wishes of the deceased on this matter

were made clear before his death33.   

29. Murder of a victim with a pre-existing fatal condition - a treifa - is still considered to be halachic murder, but the murderer is not liable for capital punishment.

30. Another proof is brought from the Gemara in Arachin 7a that we are required to cut open a woman who died in childbirth in order to try and save the fetus.  Shu’t Binyan Tzion (171)

quotes the Maharam Shick (YD 347) who brings this proof, although disagrees on the basis that caesarian operations were also performed on living women so no proof could be

brought concerning nivul hamet.  However, it should be noted that, at the time of the Gemara, successful C-sections on living women were impossible as the mother would always

die as a result of the process. 

31. We will address in Part 2 the question of whether this does indeed satisfy the mitzva of peru u’revu, which is disputed. 

32. As to whether the deceased himeself has the ability to consent to his own nivul see above fn 26.

33. Note that some poskim only accept this parallel (with actions which a live patient would accept) for procedures undertaken to clarify or diagnose, as this is the type of activity that

the traditional sources permit on a corpse.  However, actions which are carried out on live patients to HEAL are irrelevant to a corpse and would be prohibited.  This would include

dissections undertaken for the purposes of refua.  This is the position of R. Avraham Steinberg - see Tehumin 44 p368.
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E3] BURIAL AS A SOURCE OF KAPPARA

22. :uvk thgchttuv vrpf ouan ut 'tuv tbuhzc ouan vruce/trcd tuvvk vurcehks tbhgc tk :rnts  ?vbhn tepb htnk ?
 vhbhnf kf tk 'tuv tbuhzc ouan ,rnt ht tuv iuhzcs - h"ar)uhcurek( /vrpf tbhgc tk rnt tv 'tuv vrpf ouan ,rnt htu /

:un ihrsvbx

Chazal are clear that an important element of burial is not only the honor for the deceased (and their family) but also

atonement for the soul of the deceased.  If the later, the wishes of the deceased as to how he or she achieves a kappara
are relevant.

• The presence of a son to say kaddish for the parent is considered an enormous kappara for the parent34.

• On the other hand, there is an idea35 that those who were killed al kiddush Hashem36 already have the highest kappara possible.  The

Maharil quotes the Maharam of Rottenberg as ruling that those people need no kaddish, although he disagrees since the neshama can

always rise higher.

23./////// oav aushe kg drvba uhctk ahse rnuk ihta dhvbvu vtruva 's"hv k"z erucbyurn owrvn oan h,gnaa vn kg 
tku if ohrnut ohrjt h,gna kct /ausev ubhcr oac rn c,fa vn hk ghna tk tbt /ohausev hn,hk ahsev rcs kgu
ihtu vbuhkgv vdrsncu iuhkg hause ova cd kg ;t hk vtrb tpud thvu /// urnutk ahs yuap rcs hk vtrb hf ovc h,jdav

/// o,mhjnc sungk vkufh vhrc
ym inhx k"hrvn ,"ua

The Maharil explains that those killed al kiddush Hashem are on the highest possible spiritual level in Shamayim
37

, which

explains why there are those that suggests they need no kaddish.  However, he disagrees.

F] BENEFITING FROM THE DEAD

24. jcz ;t 'vtbvc ruxt ,n vn[zwg ka] :tfv ch,f /vpurg vkdgn woaw woaw th,t ?ikbn vhpud ,nu /vtbvc ruxt hnb rcsnc)

(t:f '[o 1/J r­5c /E ,T  u] oº/h *r ,n Æo /J , /n³/T  u :o,v ch,fu  (s :tf ohrcs)/k  j1/B  C v­/k *d )g /v0, )t o¬/J0Up *r1/g *u hnb itf ;t 'vtbvc ruxt ikvk vn 
 /ohasef vc ch,f vrpf :htbh hcr hcs hrnt ?ikbn o,vu /vtbvc ruxt

:yf vrz vsucg
Chazal learn that it is prohibited to derive benefit from the dead.  This is derived

38
 from a gezeira shava analogy between

the death of Miriam and the Egla Arufa - the heifer whose neck is broken.  

 25. /vtbvc ohruxt uhfhrf, 'ktrah ihc ohcfuf scug ihc ',n) l"a- ch,fs ohrn oa rce,u- vpurg vkdgn woaw woaw ibhpkhu 
/(vtbvc ohruxt uhfhrf, kfu ,n ;t vtbvc vruxt vpury vkdg vn

oa lau t ;hgx yna inhx vgs vruh lurg ijkua

There is a prohibition of deriving benefit from a dead body, whether Jewish or non-Jewish.
 

• Again, the definition of ‘benefit’ will be complex. Some poskim prohibit PSR on that basis39.  Others argue that use of a sperm in this

situation may NOT constitute halachic ‘benefit’ for a number of possible reasons:

(i) There is a general principle that the performance of a mitzva is NOT considered a benefit where benefit would be prohibited - mitzvot

lav lihenot nitnu40.  IF the subsequent creation of a child fulfills the mitzva of peru u’revu this could be relevant.  But it is not clear that it

will fulfill this mitzva for the deceased and, even if it does, is this relevant to the mother or parents who are ‘using’ the sperm?  As a

woman, the mother is not obligated in the same way in peru u’revu, although it could still be the fulfillment of a Torah mitzva.  She is

obligated in a more general rabbinic obligation to populate the world -  lashevet41.

34. The source of this is the famous midrashic story quoted by the Machzor Vitry (223) and also in Sefer ha-Rokeach and the Or Zarua. In this story, Rabbi Akiva was once passing

through a cemetery and he saw naked man who was black as coal and carrying a great burden of thorns on his head.  The man told him that he was being punished in Gehinom

without relief but would be released if he had a son who would stand in front of the congregation and say barchu and have the them answer yehei Shmei rabba.  However, the man

had no son to do so since he had left his wife pregnant and did not know if she had a boy or if he ever learned Torah.  R. Akiva found the son, taught him to daven and released the

man from Gehinom. Older versions of the story appear in Kalla Rabbati (2:9), Seder Eliyahu Zuta (17) and Midrash Aseret haDibrot, but without specific reference to the kaddish.

Rather, in these versions, the son is trained to do other mitzvot to assist the soul of the father.

35. See Sanhedrin 47a and Pesachim 50a.

36. This is more so for those who were burned alive al kiddush Hashem - see Magid Meisharim Vayikra 84b.  Some selichot contain the line lna sujh kg ohpurau ohdurv ignk vag .

See Sefer Zechut Yitzchak 1:2 who learns from this that the serufim are on an even higher level.

37. Rabbi Aschi Dick suggests, on this basis, that rather than our learning being for the aliya for the neshamot of the fallen soldiers and those killed by terrorists, we should be davening

that our own neshamot should have an aliya through their great stature.

38. There is a discussion in the poskim as to whether this prohibition is min haTorah or miderabbanan.

39. This is the position of R. Yigal Shafran in ‘Fatherhood After Death’, Tehumin  20 (5760), pages 347-352.

40. Eruvin 31a and other places.

41. See Magen Avraham 153:9.
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(ii) As noted above in connection with the psak on corneal transplants, some poskim rule that a body part which is reconnected to a

living body is not considered dead, although it is not clear that this would apply in the same way to sperm used for fertilization.

(iii) Some poskim rule that use of the sperm in this way for medical purposes is not considered derech hana’a -  the normal manner of

gaining benefit42.  But what is the ‘normal’ manner of benefiting from sperm if not to use it for fertilization43?

(iv) There is a halachic debate as to whether the hair of a corpse is subject to the prohibition on benefiting44. Rashi45 explains that the

debate concerning hair is based on the reality that it does not degrade after death. So too, if the sperm is removed and preserved, it

will not degrade.  But this is true of most other body parts which can be preserved without human intervention.

(v)  Some poskim rules that the sperm is a ‘mere discharge’ of the body which is not subject to a prohibition on benefit46. 

(iv) According to one view, the minimal amount which is subject to the prohibition of benefiting from the dead is learnt from the

minimal amount for imparting ritual impurity which is a kezayit.  However, this is not generally accepted47.

G] OWNERSHIPS OF BODY PARTS

26.vtupr hbhhbgc vghsh ,davk u,tuum hp kg ;t ,n ka ohrctc aunhaukcea vru,v ihs hp kg hf vrmec chan hbbv ///// 
rctc er ukhptu 'upudc uagha ,uumk upud kg ohkgc ost oua iht 'hbhxn ubkchea v"g ubhcr van sg aht hpn aht k"zj

/vz kg ohkgc obht uhcureu uhbca ifa kfu /vtupr hbhhbgk vghsh ,dav hfrumk tk ;t /rcs oua 'uhrctn sjt
ne whx d"j s"uh van-,urdt ,"ua

R. Moshe Feinstein is very clear that, no one has full ownership over the individual parts of their body would entitle them

to dictate what should be done which those parts when removed.  This is even more so for others, including family

members, who do NOT have halachic ownership of their relative’s body in a way which would entitle them to dictate
what should be done with it.

• Of course, people can, and should, do mitzvot with their body and this can include live organ donations (such as kidneys) to save

others’ lives.  But we do not have permission to use our bodies in ways which contradict halacha.  

H] EXPLICIT/IMPLIED CONSENT AND FOLLOWING THE WISHES OF THE DECEASED

• Even if they may not own the sperm samples left, how binding are the explicit wishes of the deceased and their family?

27. /,nv hrcs ohhek vumn :rnts thv rhtn hcr
/tf ,hbg,

It is a mitzva to fulfil the wishes of the deceased. This certainly applies to financial issues but does it go beyond these?

And what if the wishes of the deceased were unclear? 

• Chazal debate48 what should be done with any remaining money that was donated for a burial and discuss whether it should be

distributed among the deceased's heirs or used to buy a more expensive headstone.  The difference of opinion hinges on the

assessment of what a normal person would prefer be done after the humiliation of having his burial paid for by charity. As such, we see

that consent can be determined retroactively after death.  But this is for monetary property which the deceased DID own and which now

CAN be owned by his heirs.  Does it apply to sperm samples?

28.otv r,un cutak grz ,nn kg ,bn ,urpvk ,t u,at rhtavku uk rfz ?okugc tkk vnfxv ka rypbv rcsv /ruxt
lt ot ,nhhe vnfxv ut ukhpt isnut rurc vza ubumr zt iht lfc ihbgk /// /ruxht vz ,gdub od vscugv vru,va

vchajv stn ,t iumrv haubtv ,rtavk oa rfzu 'okugc hpf i,hba sunkk ,arpn /ouchh
 dh thxt rpx�:(y"ba,) ,utesbup hnfxv ruahtk vsguv hrcjk drcskud vhnjb inkz crv ,cua, 

Rav Zalman Nechemia Goldberg ruled that PSR was permitted only with the prior consent of the deceased OR if we

could reasonably ascertain that this would have been his wish.  Again, this is very case dependant.  However, R.
Goldberg understands the wishes of the deceased to be very important.

42. See Shu’t Igrot Moshe YD 1:229:5 who rules that medical purposes are not considered derech hana’a, while acknowledging the view of the Tzitz Eliezer (13:91) who disagrees. In

the words of R. Feinstein: o"ufgv tk ;t kkf ohbvb iht ,nca ;tu ',nv ka vtbv lrsf tka tuv hj ost racc urcjka vtbv lrsf tka vz cajb htsu omgc kct
hjc uracu uhrctn ihrcjna vz tkt ,rjt vtbv ,nc ihta tmnbu ubbnzc . See also Shu’t Radbaz 3:548, Shu’t Har Tzvi 277, addendum of R. Akiva Eiger on Shulchan Aruch YD

349.

43. I.e. to what extent does hana’a have an objective or subjective halachic definition. 

44. Rambam HIlchot Avel 14:21 rules that there is no prohibition and Tur and Shulchan Aruch (YD 349) rule that there is.

45. Arachin 7b

46. See Shulchan Aruch YD 91 and Tehumin 32, p354.

47. This position is cited in the Chidushei HaRan Chulin 122a s.v. shema. He rejects it on the basis that hair is not metamei and may still be subject to the prohibition of hana’a.  It

would seem that the relevant shiur for the prohibition of hana’a is a shavei pruta (see Tehumin 44 p. 374) 

48. See Mishna Shekalim 2:5 and Sanhedrin 48a.

To download more source sheets and audio shiurim visit www.rabbimanning.com



s�xc10  rabbi@rabbimanning.com                                    dbhbn ovrct - 5786

29./uz vktac sngn oua iht rypbv ka ohrjt oharuhk
oa drcskud vhnjb inkz cr

However, he rules that the other family members, whether widow or parents, have no halachic standing in the issue.

Only the wishes of the deceased are relevant. 

 • While some poskim stress the importance of following the instructions of the deceased after their death.  However, others (including

R. Asher Weiss) rule that this principle is relevant only to the deceased’s monetary possessions and not to our case.

30.yhka ihrpkv hfsrn crv ka uyg hrp rntn wy iuhkd kkv ,hc .cuec h,htr"hbbvu /vz rypb iumr ,uagk aha c,f ucu t
uhrcs ,hmn,c rumhec iusk.rfzu oa ,rtavk haubtv iumrv ,t stn vchajv vru,vw :ubuak vzu c,f sjt iutd oac 

tngy ubhars hfu ?ouch ,umn vb,hb whaubtv iumrw ouan hfu ihct tku hbt rgc /wouch ,arpn sunkk i,hba hpf okugc
 wokugn ost ouak ukd,b tk ,uumnv hngyuw thv cu,fv ,rhzdu ohnurn hvcudc uara tkvu ?!tres/(t rga ;ux ohhjv apb iuak)

dg ;s h lrf kkv ,hc .cue 'xhhu rat cr

Rav Asher Weiss entirely rejects the suggestion that this issue is in any way connected to the ‘spirit’ of the mitzva of

yibum
49

. He also rejects the centrality of prioritizing the wishes of the deceased above other halachic considerations.

31. 3.3.2 Insemination without consent – using the sperm of a person for the sole purpose of memorializing them, without the

person consenting before their death, brings up additional problems. Usage like this portrays sperm as nothing but a technical

resource and means to be used at the whim of people. This outlook on sperm is very problematic, for sperm cells are the

essence of mankind’s existence, and it is fitting to relate to them entirely differently. The unique status of sperm cells is

expressed in the serious prohibition of spilling seed; in the restrictions the poskim have made to the conditions allowing for

one to ejaculate for the purpose of medical examination or artificial insemination; and the halachic and legal concerns that

arise regarding cloning. In light of this, it seems that the parents of the deceased themselves do not have the power to

intervene in this decision.

Rabbi Yuval Cherlow, Position Paper – Insemination with Sperm of the Deceased, December 2023

Rav Cherlow focuses on the unique and special status of a sperm sample which must not be treated like a mere asset to

be used ‘at the whim of people’.  In his view, the view of the parents is irrelevant in determining its use.

• In Part 2 we will be’H look at the other related questions, including:

- whether there is a halachic or hashkafic problem in producing children who will be ‘planned orphans’ who will never know

their father.  Is there an intrinsic benefit to the child in being alive, despite his challenges.

- whether the sperm donor is halachically the father of those children and fulfills through them the mitzva of peru u’revu.

- whether posthumous insemination can in some sense fulfil the spirit of the mitzva of yibum and the concept of hakamat

shem met.

- whether such children, conceived and born after the death of the father, exempt the mother in the mitzva of yibum/chalitza.

49. We will look at this in detail in Part 2.
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