5786 - )70 DNIAN  rabbi@rabbimanning.com 1 “'oa

HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

SERIES 3: 37 - POSTHUMOUS PARENTHOOD - PART 1
OU ISRAEL/BEIT KNESSET HANASI - FALL 2025

* Over the next two shiurim we will be’H look at an issue which has tragically become very relevant over the last two years during the
war - the posthumous removal of sperm from soldiers who have been killed and the ethical and halachic issues arising as to who can
then use that sperm to create children from the fallen solider.
« Although the urgency of the issue of posthumous sperm retrieval (PSR) is relatively recent in Israel due to the many fallen soldiers,
the question of posthumous use of sperm donated while alive is much older. This has been relevant for many years in the case of men
who were terminally ill (or were undergoing cancer treatment but did not survive) and donated sperm which could be preserved and
then used after their death. There were also a number of cases of requests for sperm retrieval from men who were brain dead and on
life-support or in a Permanent Vegetative State.
* Israeli Health Ministry data shows! that between October 7, 2023, and August 26, 2025, doctors performed 240 sperm retrieval
procedures on fallen soldiers. Of these, 53 (22%) were requested by the soldiers’ partners, while 187 (78%) were initiated by parents.
The imbalance reflects the reality that most soldiers are young and unmarried.
* This issue raises many halachic, meta-halachic, hashkafic, social and ethical questions and has been addressed by a number of
poskim2. In this shiur and the next we will give an overview of many of these issues including:
- the retrieval of the sperm posthumously and the questions of Aavod hamet and nivul hamet
- the ownership of the sperm after the death of the donor and who should be given the right to use it, specifically the
(sometimes conflicting3) interests of the the widow or long-term partner and the parents.
- the extent to which the wishes of the deceased donor are relevant to what happens to his sperm after death and how to
proceed when those wishes were not made clear.
- whether there is a halachic or hashkafic problem in producing children who will be ‘planned orphans’ who will never know
their father, especially if the mother is an unconnected single woman. Will this place a ‘social label’ on the child?
- should the grandparents have a right to perpetuate the memory of their son through creating a posthumous grandchild, or is
this a denial on their part of the permanent reality of their tragic loss. Do we as a society have an obligation to provide a
nechama to these special parents?4
- whether the deceased sperm donor is halachically the father and fulfills through them the mitzva of peru u’revu.
- whether children born in this manner will inherit from their father together with other progeny, even though this may only be
ascertained years after his death.
- whether posthumous insemination can in some sense fulfil the spirit of the mitzva of yibum.
- whether such children, conceived and born after the death of the father, exempt the mother in the mitzva of yibum/chalitza.
- whether the IDF should be encouraging soldiers to consider this issue and make their wishes known. Will this undermine
their confidence to fight or strengthen it?

1. See
https://themedialine.org/ life-lines/ life-after-death-nearly-half-of-israeli-men-oppose-parent-led-posthumous-sperm-use-study-finds/#: ~ :text=The%20Media%20Line%20obtai
ned%20the,sperm%20retrieval %20is%20an%200option.&text=%E2%80%9CThey%20should%20proactively%20suggest%20the,' %20sperm%2C%20according%20to%20Savits
ky.

2. R. Aschi Dick recently presented an overview of the issues in his Torah Yerushalayim 2025 shiur which can be found at https://www.youtube.com/watch?v=n_uKlvi___4. Rav Dick
has researched the issue in great depth and was kind enough to send me some of his written material on this, for which | am very grateful. He has also discussed the matter with
senior poskim. Other important resources are 3 articles which appeared in Tehumin Vol 44 (2024) pp. 361-395 by Rabbis Lior Shagav, Roi Zaga and Zvi Reisman. Rav Zev
Weitman, Rav of Alon Shevut gave a psak on this issue following the first birth of a child (to a family in Alon Shevut) resulting from the removal of sperm from their son who was killed
in action. The child was carried by the son’s long-term partner and intended future wife, although they were not yet married. Rav Yuval Cherlow and Tzohar published a Position
Paper on this in December 2023 which can be found at https://ad120.tzohar.org.il/en/articles/ position-paper-insemination-with-sperm-of-the-deceased/. Halacha Headlines
(episode 460, March 2024) covered this issue and interviewed (among others) Rabbi Shlomo Brody (Director of Eimatai) and Rabbi Gidon Weitzman (Director of Machon Puah),
both of whom are experts (respectively) in halachic issues concerning death and fertility - see
http://podcast.headlinesbook.com/e/31624-%E2%80%93-shiur-460-%E2%80%93-extracting-from-the-soldiers-after-they-died-to-have-children-to-commemorate-them/.

See also Rabbi Brody’s 2022 article at https://www.ematai.org/blog/posthumous-sperm-donation/

3. In one case (Family Appeal 7141/15 - Doe v. Doe (published in Nevo, 22.12.2016) the Israeli Supreme Court ruled that the sperm of a deceased man was the property of the
widow. She refused to have any children using the sperm and remarried. She also refused to allow the sperm to be released to impregnate another woman on the basis that she felt
her deceased husbhand would not want this. The parents of the deceased (who was an only child) very much wanted the sperm to be used to generate a child from their son, but they
were unable to do so.

4. In one case a single father of an only son was devastated by his death and spoke publicly of his utter desolation. He received many offers from single women who were willing to
bear a child from his dead son.
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A] THE LAW

A1] ISRAEL

* The legal position in Israel is actually out-of-step with that in most other countries in that Israel has the most permissive legal
framework for posthumous sperm retrieval and use. This is certainly due to the tragic reality of so many fallen soldiers in the IDF, most
of whom are young single men who have not started families. But it is also likely to stem from the strong Jewish focus on family in
Israeli society, and the general positivity about having and raising children®. It may also be related to the biblical concept of hakamat
shem hamet - establishing a continuation for the deceased, and the rabbinic concept of leaving a child to say kaddish for the
deceased.

* The current law in Israel is based on the 2003 Guidelines on Posthumous Sperm Retrieval given by the Attorney General®. These
introduced a legal policy that a deceased man’s widow or long-term partner (even if not legally married under Jewish law) could request
sperm retrieval without a court order. Parents, however, were required to obtain court approval and the assumption was that that
parents had no legal status to direct use of the sperm unless the court found this to be the wishes of the deceased and with the consent
of the widow.

« This was updated on October 11 2023, soon after the outbreak of the war, when a special order allowed parents, too, to request PSR
without court intervention. Around the same time, it also became standard procedure for the officers who deliver the news of a soldier’s
death to inform the family that sperm retrieval is an option.

* Hospitals in Israel have been directed during the course of the war to approve requests from parents of the deceased for PSR without
referring them to a family court, unless the deceased's spouse or any other family member objects to the posthumous sperm retrieval
or if the parents disagree.

* USE of the store sperm to produce a child still requires the approval of a family court”. The court will review the deceased's wishes for
progeny and, in so doing, will assume (unless there is a contraindication) that the production of children from his partner, even
posthumously, is consistent with the deceased's will. In the case of a request submitted by the deceased's parents, the court will only
approve use of the sperm if it can be proven that this was the deceased's will. Only a woman who is not related to the deceased may
use the sperm, conceive, give birth and be the child's mother for all intents and purposes.

* New legislation is currently being debated in the Knesset which, if passed, may change these guideliness.

A2] OTHER COUNTRIES

e Many countries ban entirely the use of posthumous sperm retrieval (PSR). These include France®, Germany, Sweden, Norway, Italy
and some states in Australia.

» Some countries permit PSR with the explicit written consent of the donor. These include the UK, Spain (which allows use only for 12
months after death), Brazil and Canada.

* A few countries permit PSR with court approval. These include many States in Australia. The law in the US varies from State to State;
some have accepted arguments of implied consent but outcomes are unpredictable.

B] THE MEDICAL PROCEDURE FOR PSR

* The sooner the retrieval procedure is conducted after death, the greater the chances of success. The chances of finding moving
spermatozoa are significantly greater if the retrieval takes place up to 24 hours from the time of death. It is also possible to
cryopreserve non-moving spermatozoa if a significant percent of them are still living (according to a diagnostic test).

* There are no documented cases in which living sperm cells have been successfully produced from a deceased person more than 72
hours after death?e.

5. Israel has by far the highest overall birth rate in the OECD countries - 2.9 per woman in 2023. The next is Mexico at 1.9. Compare: World Average (2.24), US (1.6), UK (1.6),
Australia (1.5), Austria (1.3), Italy (1.2), Spain (1.1) and North Korea (0.7). The Israeli Attorney General’s 2003 Guidelines conclude: “The issue of using sperm after death is
examined according to the values of society and its view of the issue of procreation in general, and the social interest in enabling the realization of the right of individuals in society
to parenthood. And specifically, the right to parenthood is what is being discussed, and not the right to bring assets into the world.”

6. ‘Posthumous Sperm Retrieval and Its Use’, Government Protocols of the Attorney General 1.22.02. These can be found at
https://www.gov.il/blobFolder/serice/sperm-preserving-after-death/he/legal-advisor.pdf

7. It should be noted that the sperm banks in Israel are government-run and not privately owned.

8. The current Israel government guidelines can be found at
https://www.gov.il/en/service/sperm-preserving-after-death#: ~ :text=In%20accordance %2 0with%20the%20guidance%20by%20the%20Attorney%20General%20of,sperm%20
will%20not%20be%20approved.

9. France instituted a complete ban after a 1984 court case granted a widow access to her deceased hushand's sperm.

10. In a tragic case which came to R. Dr Jason Weiner in LA, a woman called when on her honeymoon to say that her new husband had tragically and suddenly died. She wanted to
retrieve sperm and bear a child through him but, sadly, the window of opportunity was missed.
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* The success rates mostly depend on the time that has passed since death and the circumstances of death. In about 75% of all
posthumous sperm retrievals performed up to 24 hours from the moment of death, it is possible to find living sperm cells suitable for
cryopreservationt?,

* Future use of posthumously retrieved sperm requires IVF but it should be noted that the rates of fertilization, pregnancies and births
are significantly lower compared to the use of the sperm produced during the man's lifetime.

e Sperm may be retrieved posthumously in various ways. In the 12-24 hours immediately following death it may be possible to
retrieve them without invasive surgery through the application of a controlled electric current to stimulate nerves in the pelvic region
(electroejaculation)t2 If this is not possible, other options are an epididymal aspiration (extraction of sperm with a needle through the
skin), a testicular biopsy, dissection of the testes or a complete removal of the testicles. Clearly, the later options are highly invasive
and raise more halachic questions of nivu/ hamet(see below).

C] IS THE BURDEN OF PROOF ON THOSE WHO PERMIT OR PROHIBIT?
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The Torah specifies what is NOT permitted. In the absence of such a prohibition, the assumption is that the act in
question is permitted!
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R. Zalman Nechemia Goldberg accepts this as axiomatic!

* If the fundamental issue is simply halachic permissibility then the issues discussed below - burial, desecration of the a corpse and
benefiting from it - become central as these are some of the core halachic questions.

* However, we will see in next week’s shiur be’H that many poskim have profound concerns with the broader hashkafic, moral and
social implications of producing children without a live father, especially where this involved single women who were never married to
the deceased. This bleeds into the debate concerning the impregation of older single women through donor and the creation of
non-conventional family structures.

* We also saw in last week’s shiur many poskim adopt a ‘precautionary’ approach when faced with new and innovative medial and
technological developments. Notwithstanding the intense feeling of loss at the fallen soldiers and the urgent wish to honor and
support their grieving families, many poskim will certainly urge caution in moving forward on issues such as this which could have
long-term implications for the perception of the family unit in the orthodox world

D] THE MITZVA TO BURY THE DEAD
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The Torah includes a mitzva to bury before night a capital criminal who was executed and subsequently hung"” on a tree.
Chazal learn from here prohibitions both of delayed burial and also of nivul hamet - treating the body disrespectfully.
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There is a negative Torah prohibition not to leave a body unburied overnight, unless for their honor.

11. Since the timing can be critical the question arises as to whether the sperm retrieval can be done on Shabbat. Inevitably this will involve some Torah prohibition and it is not
specifically for pikuach nefesh. As such, poskim recommend that it should be done by a non-Jew. See Tehumin 44 p.371.
12. This is only possible with a patient who has been declared brain dead and cardiopulmonary function has been artificially maintained.
13. For English grammar aficionados, ‘hanged’ is the correct participle only where death is caused by hanging, which is not the case in halacha.
To download more source sheets and audio shiurim visit www.rabbimanning.com




5786 - )70 DNIAN  rabbi@rabbimanning.com 4 “'oa
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We do NOT take account of the wishes of the deceased if they instruct that parts of them should not be buried.
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Chazal learn in the Yerushalmi that the mitzva to bury includes ALL parts of the deceased at the time of death”. Failure
to bury even a part of the deceased will be a breach of the mitzva of kevura.
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The mitzva to bury every part of the met applies even if the vast majority was buried. This includes liquids from the body.
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There is also a positive mitzva to bury a Jewish body as soon as possible, preferably before the night is over.” However,
delaying burial to honor of the dead is permitted and burials are often delayed so that important relatives can be present.

* On that basis many poskim argue that failing to bury the sperm of the deceased in order to produce future children (who may be able
to say kaddish to elevate the neshama of the dead) would certainly be no less in their honor than relatives being present at the funeral.
On the other hand, that is a temporary delay but the retrieval of sperm could delay their burial for years, perhaps permanently.

* There is also a halachic debate as to whether the main focus of honor should be for the dead or his living familyzs,

* However, R. Issur Yehuda Unterman (Ashkenazi Chief Rabbi 1964-72) ruled!’ concerning corneal transplants from deceased donors
that, because the cornea continues to live in the body of the recipient, it is not halachically considered to be dead tissue. This
argument was accepted by R. Shiomo Zalman Auerbach?8 and could be applied to the posthumous use of sperm.

* Also, there is a debate as to whether the obligation to bury the dead applies to a piece less than a kezayit'?, although many poskim
understand that this position only relates to a body-part that has already been removed. Ideally, all parts of the body at death require
burial, no matter how small.2°

E] NIVUL HAMET - DISGRACING AND DESECRATING THE DEAD
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The Gemara learns from the mitzva of burying the body that there is a prohibition of desecrating or disgracing the dead.
According to many poskim this is a Torah prohibition’".

14. The halachic obligation is to bury all parts of the body which were present at the time of death. (As many will know, the Israeli organization Zaka - Zihui Korbanot Ason - is dedicated
to finding all traces of the bodies of those who die in tragic circumstances.) There is however no requirement to keep parts of the body for later burial if they were removed during life
- such as teeth, hair or nails. As to the halachic issues concerning burial of amputated limbs, see https://www.torahmusings.com/2018/12/amputated-limbs/. Although there is
no halachic obligation according to most poskim to bury limbs or organs which were removed from a living person there are many minhagim relating to such matters, even the burial
of the placenta after a birth. It is said that R. Yechezkel Landau appeared to his son in a dream after his death and asked him to bury his tooth which he told his son could be found
on a certain shelf. And so it was. There is a similar story about the Rambam who appeared to someone in a dream after his death and asked him to bury his toe that had been
amputated some time earlier, and told him where it could be found. His wish was apparently fulfilled and the toe was placed in his grave in Tiberias (see Yabia Omer 9:35).

15. This is an example of where the Torah learns a mitzva as a kal vechomer from an in extremis situation. Even the lowest criminal deserves burial, all the more so a regular person.
Other examples are the mitzva to treat a Jewish wife properly - learnt from a situation where a man marries an ama ivria, even the lowest status marriage requires full attention and
appreciation. A third example is the mitzva of tzniut which is learnt from the Torah mitzva to maintain dignity in the battlefield bathroom; it applies all the more so in regular life.

16. See Ramban, Torat Ha’Adam, Sha’ar Hakevura, who rules that it is honor of the living.

17. Shevet mi-Yehuda, vol. 1, p. 314 (Mosad HaRav Edition p. 55).

18. Ibid., vol. 3, pp. 403-6; Ass/a65-66, p. 162, ; Shu’t Minchat Shlomo Tinyana 97. In his words: 1) 1NN 19V XNJ 7NN NI DI "N

19. See Tosafot Yom Tov to Mishna Shabbat 10:5.

20. See Shu’t Yabia Omer 3 YD 22.

21. This may depend on the origins of the prohibition of nivu/ hamet. According to some poskim it is learnt as a 4a/ vechomerfrom the mitzva of burial. As such, where there is a Torah
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E1] DESECRATING THE DEAD FOR THEIR OWN HONOR

N 19D NDY IDINY NNV DM PN MNP DIPN DN IMN NIPY INMNX INYIY NPV DYV MY JINI - noNy - 10.
IMN RYHID TWAN ORY 1901 PN MNP IR 1DDINT 172 18T IWIN INPVA DIPN 2P NYYD IMDNIM TN IMN
792 [NNN] PR RN ON 21DYN INND TO I 93 DY MY M) ON IWIN 2O¥MY TY TN NN IWIAN TOIN NNNN
e IND N
POVNM ... PTI DIVN N PRY IMN - MXY DIPHY IMN XY T NINN 1WA DIYD PYIYY XD YD DI - NN
DIPMYY MXY DIPN 1IAPY YT MNPNN INNADY N DIWNA KDY WS DIWN KDY NI PN JDOYN PROXIN YN PY NP
Oy QN NNV TIADD TN NOW NONX TN MAD ID2AN) 12PY 12PN PION PRY YINN NOY .M - PIIAN MIIP
ONN 2P RPN DTRD 1Y 1YY MM - PINIAN IIX H1NIPO N PIYI DN T390 113IPY ORI 91PN IMN PINY 19
NINW INNAD NYT DY T2PIVY MM N0 MSY WIAOY N1 O"WIY ... IHININ TN 17377 (03:00 YKI2) 1IN PININ
D727 O”PY 2 DY MM TN

VOV 1D N PHN N"AVIN NIV
The Rashba (13th century, Spain) was asked concerning a man who died and instructed his relatives to bury his body in
the family plot. Since this was too far away, they buried him in a temporary grave and asked whether they could pour lye
onto the body in order to accelerate its decomposition so that the bones could then be moved in accordance with the
deceased’s instructions. The Rashba ruled that this was permitted and did not constitute a desecration of the dead since it
was a major honor for the dead which he has explicitly requested in advance. Even embalming, which involves opening
the body and the removal of major organs, would not be considered a desecration where required.

 The Rashba’s ruling22 is based on the fact that this action was (a) for the honor of the dead; (b) a wish explicitly expressed by the
deceased; and (c) a wish that is objectively cited in the Tanach as positive - to be buried with one’s family.
» Some of these factors as less clear in our case:

(a) It could be argued that producing children from the deceased who can continued their name and maybe say kaddish for them
WOULD be considered a great honor for them. But this is far from clear. If the deceased had no other children and the intended
mother is his widow whom he loved and wished to raise a family with, then this is likely23. This might also be said for a long-term
partner. But what if there was no partner and the woman who bore the child was completely unconnected with the deceased. Would he
want this? What if the parents wished to produce a child and raise it, but the deceased was estranged from his parents or would
otherwise have been opposed to his parents raising the child? What if the child will be raised in a non-observant environment, lead a
lifestyle against halacha and not be interested in saying kaddish - is that an honor for the deceased?

NIMY DMWY NN 1M 59D TPIMINONND NPN N TIAN .7PND MIND YT NOX T NN OW IR wnnwnd o no - 11,
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Rav Asher Weiss rules that, where there child will be carried by a single woman (as opposed to the widow) the strong
likelihood is that any woman wanting to do this will be from a non-religious background and the child will be raised in
such a way that will not be an merit for the soul of father.

* This may be very case specific. In today’s world there could be single women of good standing and religious observance who would
want to carry the child of a dead soldier and raise the child in coordination with his parents. But, even in this case, is this likely to
succeed and should we be creating potentially disfunctional or disadvantaged situations of this kind24.

* Also, the mutilation of the body in the case of the Rashba was to specifically assist in the burial of that body, not for some external
reason. This may be answered by the ruling of the Node Beyehuda (see below) concerning autopsy, where he rules that is considered

an honor for the dead that other lives will be saved ie exacting justice, which is an external form of honor.

(b) The wish for children is also cited in Tanach as objectively positive.

mitzva to bury there will be a parallel Torah prohibition of mivu/ hamet. See Tehumin 44 p. 363 fn 5. Other candidates for the source of nivu/ hamet are the mitzva not to allow the
body to remain unburied overnight and the mitzva of Vedhavia Lere'each Kemocha.
22. The Rashba’s heter in this situation was followed by the Radvaz in his Shu’t 1:484.
23. Aside from his wish to raise a family with this woman, he would likely want her to have children to look after her in her old age.
24. We will address in Part 2 the hashkafic question of ‘planned orphanhood’.
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Rachel expresses to Ya akov that, without children, she feels dead. Is this also true of a man?
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The Nachal Eshkol” explains that there is no greater kavod for a met than to give it progeny.

* However, this assumes that the child from PSR WILL indeed be the halachic child of the deceased. If not, the halachic case to allow
nivul hamet significantly weakens, especially if the deceased did not give explicit permission. We will deal next week be’H with the
crucial question of yichus.

(c) Clearly, in the Rashba’s case, the wishes of the deceased WERE relevant to the question of nivu/ hamet. So, if he has left clear
instructions as to his wishes for PSR this may be halachically relevant2¢. (See below as to the general question of following the wishes
of the deceased). Where the deceased did not give explicit permission some poskim prohibit the procedure on the basis of nivu/
hamet.??

 Anotherimportant and relevant case dealing with nivul hamet can be seen in the following discussion of gathering the bones:
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One may not purposely break the bones of or dismember a corpse.
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R. Yosei in the Mishna rules that all items found in Yerushalayim can be assumed to be ritually pure other than those
specifically used for the gathering of bones of the dead. These include the ‘meritza’.
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Rav Ovadia of Bartenura explains (following the Rambam) that the meritza was a tool used to smash up the bones so that
that could be inserted in a basket to be moved from place to place.
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The Radvaz explains that this was permitted since it was for the kavod of the met”.

« On that basis many poskim permit even invasive dissection on a metif needed for Aavod hamet.

25. Rabbi Benjamin Hirsch Auerbach (1808-1872). This comment pertains to the Gemara which permits opening the body of a woman who has died in childbirth in order to save the
fetus. One might have thought that the reason for this heter was to save life of the fetus, on which the Nachal Eshkol clarifies that it is in fact so that the mother will have progeny.

26. Some authorities permit nivul hamet where the person consents (Shu’t Binyan Tzion 171). The Maharam Shick (YD 347) disagrees, citing Shu’t Chatam Sofer that mechila by the
deceased makes no difference. This is based on the source for the prohibition of nivu/ hamet - leaving a body hanging overnight - which the Torah calls a desecration of the tzelfem
Elokim. As such, the person may perhaps forgo his own honor, but cannot forgo that of God. It may also depend on whether the origin of the prohibition of nivu/is the obligation of
burial. If so, since a person may not forgo their burial, they may also not forgo their mivul. Others permit slight mutilation even in cases of assumed consent (Rabbi Yitzchak Isaac
Halevi Herzog, Rulings and Writings 5, YD 157). Some permit mutilation in cases of great need (see the sources brought in Shu’t Yabia Omer, 3, Yoreh Deah, 23).

27. In this situation the consent of close family - the widow and parents - will not help. In fact, it may make it worse, since these close relatives may have higher level of obligation than
others not to cause nivul hamet. See Tosafot Bava Batra 154b s.v. zuzei hahavinanwho makes this distinction. See also Tehumin 44 pp. 370 and 372.

28. Note the question of the Tiferet Yisrael on the Bartenura (ibid) which is answered by the Radvaz. It is unlikely that the Tiferet Yisrael would have seen Shu’t HaRadvaz.
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E2] DESECRATING THE DEAD TO SAVE LIVES
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This Gemara is discussing a murder trial. The suggestion is to perform an autopsy on the victim to establish if the victim
had a prior fatal disease (independent of the murder wound) which would prevent the execution of the murderer”. In the
end the Gemara concludes that such an autopsy may be pointless and therefore cannot be done, but it is clear that nivul
hamet would have been set aside for a actual pikuach nefesh.
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The Node Beyehuda (R. Yechezkel Landau 1713 - 1793) makes it clear that we would set aside the prohibition of nivul
hamet for pikuach nefesh - indeed such a purpose would not be a desecration of the body, but an honor for it! However,
it must be for a real case of pikuach nefesh lefaneinu - before us. That would exclude using a body for medical research
(even though that may save lives in the future).

* ltis clear that the prohibition of nivu/ hamet (according to some poskim a Torah prohibition) would be set aside in order to possibly
save a life which is in present danger3c. But this does not prove that it would be set aside in order to keep other mitzvot, such as peru
u’revud! by creating a future child through PSR. It seems clear that the prohibition of nivul hamet will NOT be set aside simply because
of the wishes of the deceased’s familys2,

* As noted above, the actual procedure for PSR may NOT be n/vu/ hametif can be done in a non invasive manner. This will depend on
the amount of time that has passed since the death and the condition of the body.
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R. Moshe Feinstein rules that any procedure (in this case drawing blood for a toxicology report) which would be
accepted by a living person will be permitted post-mortem and will not constitute nivul hamet. This includes inserting a
needle or taking blood. But it is unlikely to include more invasive surgeries such as the cutting or removal of a testicle.

* However, this assessment is not clear. Would a man agree to the dissection or removal of his testicle if this would enable him to have
a child? Many would not, but some may. This question will be impacted by the extent that the wishes of the deceased on this matter
were made clear before his death33,

29. Murder of a victim with a pre-existing fatal condition - a treifa - is still considered to be halachic murder, but the murderer is not liable for capital punishment.

30. Another proof is brought from the Gemara in Arachin 7a that we are required to cut open a woman who died in childbirth in order to try and save the fetus. Shu’t Binyan Tzion (171)
quotes the Maharam Shick (YD 347) who brings this proof, although disagrees on the basis that caesarian operations were also performed on living women so no proof could be
brought concerning nivul hamet. However, it should be noted that, at the time of the Gemara, successful C-sections on living women were impossible as the mother would always
die as a result of the process.

31. We will address in Part 2 the question of whether this does indeed satisfy the mitzva of peru u’revu, which is disputed.

32. Asto whether the deceased himeself has the ability to consent to his own nivu/see above fn 26.

33. Note that some poskim only accept this parallel (with actions which a live patient would accept) for procedures undertaken to clarify or diagnose, as this is the type of activity that
the traditional sources permit on a corpse. However, actions which are carried out on live patients to HEAL are irrelevant to a corpse and would be prohibited. This would include
dissections undertaken for the purposes of refua. This is the position of R. Avraham Steinberg - see Tehumin 44 p368.
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E3] BURIAL AS A SOURCE OF KAPPARA
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Chazal are clear that an important element of burial is not only the honor for the deceased (and their family) but also
atonement for the soul of the deceased. If the later, the wishes of the deceased as to how he or she achieves a kappara
are relevant.

« The presence of a son to say kaddish for the parent is considered an enormous kappara for the parent34.

* On the other hand, there is an idea35 that those who were killed a/ Aiddush Hashem?é already have the highest kappara possible. The
Mabharil quotes the Maharam of Rottenberg as ruling that those people need no kaddish, although he disagrees since the neshama can
always rise higher.
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The Maharil explains that those killed al kiddush Hashem are on the highest possible spiritual level in Shamayim®, which
explains why there are those that suggests they need no kaddish. However, he disagrees.

F] BENEFITING FROM THE DEAD
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Chazal learn that it is prohibited to derive benefit from the dead. This is derived” from a gezeira shava analogy between
the death of Miriam and the Egla Arufa - the heifer whose neck is broken.
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There is a prohibition of deriving benefit from a dead body, whether Jewish or non-Jewish.

* Again, the definition of ‘benefit’ will be complex. Some poskim prohibit PSR on that basis3®. Others argue that use of a sperm in this
situation may NOT constitute halachic ‘benefit’ for a number of possible reasons:

(i) There is a general principle that the performance of a mitzva is NOT considered a benefit where benefit would be prohibited - mitzvot
lav lihenot nitnu®. 1F the subsequent creation of a child fulfills the mitzva of perv u’revuthis could be relevant. But it is not clear that it
will fulfill this mitzva for the deceased and, even if it does, is this relevant to the mother or parents who are ‘using’ the sperm? As a
woman, the mother is not obligated in the same way in perv v'revu, although it could still be the fulfillment of a Torah mitzva. Sheis
obligated in a more general rabbinic obligation to populate the world - /ashevet*’.

34. The source of this is the famous midrashic story quoted by the Machzor Vitry (223) and also in Sefer ha-Rokeach and the Or Zarua. In this story, Rabbi Akiva was once passing
through a cemetery and he saw naked man who was black as coal and carrying a great burden of thorns on his head. The man told him that he was being punished in Gehinom
without relief but would be released if he had a son who would stand in front of the congregation and say barchu and have the them answer yehei Shmei rabba. However, the man
had no son to do so since he had left his wife pregnant and did not know if she had a boy or if he ever learned Torah. R. Akiva found the son, taught him to daven and released the
man from Gehinom. Older versions of the story appear in Kalla Rabbati (2:9), Seder Eliyahu Zuta (17) and Midrash Aseret haDibrot, but without specific reference to the kaddish.
Rather, in these versions, the son is trained to do other mitzvot to assist the soul of the father.

35. See Sanhedrin 47a and Pesachim 50a.

36. This is more so for those who were burned alive a/ kiddush Hashem - see Magid Meisharim Vayikra 84b. Some selichot contain the line 70w T DY D9IWN NN YN NVY .
See Sefer Zechut Yitzchak 1:2 who learns from this that the serwfim are on an even higher level.

37. Rabbi Aschi Dick suggests, on this basis, that rather than our learning being for the aliya for the neshamot of the fallen soldiers and those killed by terrorists, we should be davening
that our own neshamot should have an aliya through their great stature.

38. There is a discussion in the poskim as to whether this prohibition is min haTorah or miderabbanan.

39. This is the position of R. Yigal Shafran in ‘Fatherhood After Death’, Tehumin 20 (5760), pages 347-352.

40. Eruvin 31a and other places.

41. See Magen Avraham 153:9.
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(i) As noted above in connection with the psak on corneal transplants, some poskim rule that a body part which is reconnected to a
living body is not considered dead, although it is not clear that this would apply in the same way to sperm used for fertilization.

(iii) Some poskim rule that use of the sperm in this way for medical purposes is not considered derech hana’a - the normal manner of
gaining benefit2. But what is the ‘normal’ manner of benefiting from sperm if not to use it for fertilization43?

(iv) There is a halachic debate as to whether the hair of a corpse is subject to the prohibition on benefiting?4. Rashi4® explains that the
debate concerning hair is based on the reality that it does not degrade after death. So too, if the sperm is removed and preserved, it
will not degrade. But this is true of most other body parts which can be preserved without human intervention.

(v) Some poskim rules that the sperm is a ‘mere discharge’ of the body which is not subject to a prohibition on benefits.

(iv) According to one view, the minimal amount which is subject to the prohibition of benefiting from the dead is learnt from the
minimal amount for imparting ritual impurity which is a kezayit. However, this is not generally accepted+’.

G] OWNERSHIPS OF BODY PARTS
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R. Moshe Feinstein is very clear that, no one has full ownership over the individual parts of their body would entitle them
to dictate what should be done which those parts when removed. This is even more so for others, including family
members, who do NOT have halachic ownership of their relative’s body in a way which would entitle them to dictate
what should be done with it.

* Of course, people can, and should, do mitzvot with their body and this can include live organ donations (such as kidneys) to save
others’ lives. But we do not have permission to use our bodies in ways which contradict halacha.

H] EXPLICIT/IMPLIED CONSENT AND FOLLOWING THE WISHES OF THE DECEASED

* Even if they may not own the sperm samples left, how binding are the explicit wishes of the deceased and their family?
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1t is a mitzva to fulfil the wishes of the deceased. This certainly applies to financial issues but does it go beyond these?
And what if the wishes of the deceased were unclear?

¢ Chazal debate*® what should be done with any remaining money that was donated for a burial and discuss whether it should be
distributed among the deceased's heirs or used to buy a more expensive headstone. The difference of opinion hinges on the
assessment of what a normal person would prefer be done after the humiliation of having his burial paid for by charity. As such, we see
that consent can be determined retroactively after death. But this is for monetary property which the deceased DID own and which now
CAN be owned by his heirs. Does it apply to sperm samples?
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Rav Zalman Nechemia Goldberg ruled that PSR was permitted only with the prior consent of the deceased OR if we
could reasonably ascertain that this would have been his wish. Again, this is very case dependant. However, R.
Goldberg understands the wishes of the deceased to be very important.

42. See Shu'tlgrot Moshe YD 1:229:5 who rules that medical purposes are not considered derech hana'a, while acknowledging the view of the Tzitz Eliezer (13:91) who disagrees. In
the words of R. Feinstein: D"2¥N XY N 99 DM PN NNV QN 1NN DY NN TITI ROW NN SN DTN TWA2 1MIINDYW NN TITI KOW MY 2WNI ONTY D¥YA DN
N2 1YY PIARD PIANHDY NT NIN NINN 1IN NN PRY N8N NN See also Shu't Radbaz 3:548, Shu't Har Tzvi 277, addendum of R. Akiva Eiger on Shulchan Aruch YD
349.

43. l.e. to what extent does /#ana’ahave an objective or subjective halachic definition.

44. Rambam Hlichot Avel 14:21 rules that there is no prohibition and Tur and Shulchan Aruch (YD 349) rule that there is.

45. Arachin 7b

46. See Shulchan Aruch YD 91 and 7ehumin32, p354.

47. This position is cited in the Chidushei HaRan Chulin 122a s.v. shema. He rejects it on the basis that hair is not metamei and may still be subject to the prohibition of hana’a. It
would seem that the relevant shiur for the prohibition of hana’a is a shave/ pruta (see Tehumin 44 p. 374)

48. See Mishna Shekalim 2:5 and Sanhedrin 48a.
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However, he rules that the other family members, whether widow or parents, have no halachic standing in the issue.
Only the wishes of the deceased are relevant.

» While some poskim stress the importance of following the instructions of the deceased after their death. However, others (including
R. Asher Weiss) rule that this principle is relevant only to the deceased’s monetary possessions and not to our case.
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Rav Asher Weiss entirely rejects the suggestion that this issue is in any way connected to the ‘spirit’ of the mitzva of
yibum®. He also rejects the centrality of prioritizing the wishes of the deceased above other halachic considerations.

31. 3.3.2 Insemination without consent - using the sperm of a person for the sole purpose of memorializing them, without the
person consenting before their death, brings up additional problems. Usage like this portrays sperm as nothing but a technical
resource and means to be used at the whim of people. This outlook on sperm is very problematic, for sperm cells are the
essence of mankind’s existence, and it is fitting to relate to them entirely differently. The unique status of sperm cells is
expressed in the serious prohibition of spilling seed; in the restrictions the poskim have made to the conditions allowing for
one to ejaculate for the purpose of medical examination or artificial insemination; and the halachic and legal concerns that
arise regarding cloning. In light of this, it seems that the parents of the deceased themselves do not have the power to
intervene in this decision.

Rabbi Yuval Cherlow, Position Paper — Insemination with Sperm of the Deceased, December 2023
Rav Cherlow focuses on the unique and special status of a sperm sample which must not be treated like a mere asset to
be used ‘at the whim of people’. In his view, the view of the parents is irrelevant in determining its use.

* In Part 2 we will be’H look at the other related questions, including:
- whether there is a halachic or hashkafic problem in producing children who will be ‘planned orphans’ who will never know
their father. Is there an intrinsic benefit to the child in being alive, despite his challenges.
- whether the sperm donor is halachically the father of those children and fulfills through them the mitzva of peru u’revu.
- whether posthumous insemination can in some sense fulfil the spirit of the mitzva of yibum and the concept of hakamat
shem met.
- whether such children, conceived and born after the death of the father, exempt the mother in the mitzva of yibum/chalitza.

49. We will look at this in detail in Part 2.
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