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A] THE BEIT YOSEF - A REVOLUTION IN PSAK
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Rav Yosef Karo (16th century, Turkey/Israel) wrote the Beit Yosef (published in the 1550s and the Shulchan Aruch in the
1560s) following what he saw as a breakdown in mesora after the expulsion of the Spanish community in 1492'. He felt
unqualified not only to argue with the earlier authorities - ‘Rishonim’, but also to chose between them based on his
analysis of their approaches. As such, he adopted a formalistic system of halachic ruling by following a majority psak out
of the Rif, Rambam and Rosh’. This was a new and controversial departure from the previous ‘derech hapsak’ on a
number of grounds:- (i) that the posek of the time was unwilling to use their own analysis of the Talmud to reach a
halachic decision, (ii) that the psak of other ‘big names’ in the Rishonim would largely be ignored, most notably the
schools of Rashi and Tosafot, (iii) that the concept of ‘majority’ applied in the modern era outside the context of a
Sanhedrin, (iv) that a majority could be taken from such a small group (of 3).

B] REACTION TO/AGAINST THE BEIT YOSEF
B1] THE B'Y OFTEN OVERRULES THE ROSH
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The Maharshach’ disputes the methodology of the Beit Yosef, who follows a majority of the Rif and Rambam (who in any
event usually agree) against the Rosh. The psak of the Rosh was in fact adopted by many Sefardic communities and to
overrule his position was considered unacceptable.

B2] THE BY LEAVES OUT OPINIONS AND CONFUSES OTHERS
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R. Yosef Ibn Ezra’ was broadly in awe of the incredible work of the Beit Yosef, but rejected some of its conclusions,
especially in monetary laws, as oversimplified and having omitted important opinions which disagree with his psak’.

B3] THE B'Y IS NOT SUFFICIENTLY FOCUSED ON ASHKENAZIM AND LATER AUTHORITIES
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1. According to some views the breakdown was earlier - in Spain at the end of the 14th century when the persecution of the Jewish community increased tremendously. For the
Spanish community, 1391 was essentially their ‘Kristalnacht’ after which things spiralled downwards and Jewish communities were unable to function normally. According to this
approach, Rabbeinu Nisim of Gerona (the Ran - ¢.1305-c.1375) was effectively the end of the Rishonim. Other views place the line between Rishonim and Acharonim even earlier,
at the time of the Black Death in the mid 14th century when hundreds of rabbis died and communities was wiped out and the transmission of Torah was severely impacted.

2. Some commentators see the inclusion of the Rosh as the Ashkenazi representative of the group, so that the Beit Yosef would become accepted in Ashkenazi communities. Others
disagree, arguing that the Beit Yosef never considered his authority to extent beyond the Sefardic communities of the Ottoman Empire and ‘Arabistan’, including Eretz Yisrael, Syrian
and what is now known as the Middle East. According to the latter position, the Rosh was included since his psak (from his base in Toledo) was the accepted tradition of the region
of Castile, as contrasted with other regions - Catalonia, Aragon and Navarre - where the Rambam was considered to be the ‘mara de’atra’. While still in Spain, different communities
followed their regional traditions. However, after the Expulsion, R. Yosef Karo was seeking to create a pan-lberian psak which incorporated both the Rambam and the Rosh. In fact,
although some responded that the Rosh was not sufficiently prominent in the Beit Yosef, other resisted the introduction of the Rosh’s psak into the heavily Rambam-oriented
communities of the Middle East.

3. R. Shlomo HaCohen of Salonika (late 16th century, Ottoman Empire).

16/17th century Salonika/Sofia.

5. This is especially important in monetary laws where a litigant in Beit Din can make a claim of ‘kim i’ [“l hold”] - that they wish to follow a minority opinion which supports their claim.
Some authorities at the time of the Beit Yosef felt that opinions he had ignored should be taken into account for a claim of ‘kim Ii’. Over the following centuries, after the broad
acceptance of the Shulchan Aruch and Rema, Batei Din tended to restrict claims of ‘kim Ii’ to opinions which were actually brought by the Mechaber/Mapa.
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The Rema (in many pages of rhyming prose!) agrees with the Beit Yosef that he is unwilling to argue with the analysis of
the Rishonim. However, he felt that he WAS able to choose between those positions of the Rishonim which he felt were
most supported by his analysis. As such, he rejected the Beit Yosef’s formalistic method of psak based on the Rif, Rosh
and Rambam, and adopted the halachic principle of ruling according to the ‘batra’a’ (the later authorities) since they
had considered all the view of the earlier ones. This meant that he brought into the halachic mainstream not only the
rulings of earlier Ashkenazi authorities, such as Rashi and the Ba’alei haTosafot (12/13th century, France/Germany), but
also many of the later rulings of the Ashkenazi gedolim of the 14/15th century, such as the Maharil, the Maharik, the
Mahari Mintz and the Terumat Hadeshen.

B4] THE B'Y HAS ABANDONED THE PROPER DERECH HAPSAK - FROM THE TALMUD
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Other contemporaries of the Shulchan Aruch, here the vociferous view of the Yam Shel Shlomo®, disagreed with the entire
approach of ‘hachra’a’ based on choosing the position of a previous posek - whether by a formalistic process or by
following the later authorities. They insisted that the derech hapsak had always been and should continue to be ‘hora’a’
- whereby great halachic minds learn all of the talmudic sources and their commentaries and come to their own opinion
as to what the halacha should be.
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The Maharsha’ strongly rejects those poskim who blindly follow the rulings of the Shulchan Aruch without understanding
their underlying reasoning.

6. R. Shlomo Luria, 16th century Poland.
7. R. Shmuel Eidels, 16/17th century Poland.
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The Bach® criticizes those who rule directly from the short-form Shulchan Aruch and consider them to be ruling against
the true halacha by adopting a ‘gut psak’, not knowing the sources properly and thereby increasing halachic disputes.
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The Maharal endorsed the opposition to the Shulchan Aruch and even goes so far as to say that it would be better for a
gadol to engage in talmudic analysis and get it ‘wrong’ (provided that he did not make a clear mistake) rather than
blindly follow the psak of another Rav, even the Shulchan Aruch.

The four sections of the 7ur/Shulchan Aruchare:

Orach Chayim : This name means “the way of life.” The first third of this section deals with daily rituals chronologically from the time one wakes up in
the morning until he goes to sleep at night. It includes the laws related to hygiene, wearing #zitzit donning tefillin, the prayers, and the blessings
before and after eating foods. The weekly laws of Shabbat and the brief laws of the new month are contained in the next third of Orach Chayim, and
the annual festivals are covered in the final third.

Yoreh Deah : This section deals, in general, with ritual law that is not time-based. The first third is concerned with the kosher status of various foods.
The rest of Yoreh Deahis comprised of smaller sections. They include the laws of idolatry, usury, family purity, oaths, relationships with parents and
teachers, charity, sacred scrolls, circumcision, agricultural laws, burial, and mourning.

Even HaEzer. This section contains the laws that pertain to marriage. Starting, logically, with the mitzva to marry, it progresses to the laws of whom
one may marry, the laws of the wedding ceremony, and to the monetary and other obligations that take effect after marriage. The last parts of £ven
HakEzer discuss the dissolution of marriage. Here, one finds the laws of giittin (divorce), yibbumy/ chalitza (the processes that a woman needs her
brother-in-law to perform if her husband dies without children), and suspicion of adultery.

Choshen Mishpat. This last section of the 7ur/Shulchan Aruch is concerned with monetary law. It begins with the laws of a Jewish court and of
testimony given before it. It then discusses the relative strength of different types of claims and the administration of an oath in order to decide
between the claims of the litigants. Other areas of monetary law discussed are worker/employer relations, contracts and transactions, damages,
watchmen, etc.

8. R. Yoel Sirkis, 16/17th century Poland.
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