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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

SERIES 3: 14 - GAMBLING
OU ISRAFL/BEIT KNESSET HANASI - WINTER 2024/25

* The global gambling market was estimated to be worth over $773 billion in 2023 and is projected to reach $1 trillion by 2030.
 North America has over 2000 casinos plus thousands of racing tracks, bingo halls, lotteries, and sports betting pools.

* On-line gambling and betting was worth around $58 billion in 2021 and is projected to grow 12% per year to reach $182 billion by
2030.

* Children and teens are more than twice as likely to develop a gambling disorder, mostly due to on-line gaming.!

* This is particularly evident in sports betting. In May 2018, the US Supreme Court declared the Professional and Amateur Sports
Protection Act (PASPA) unconstitutional. PASPA had essentially limited sports gambling to one state, Nevada, for the preceding 25
years. Striking down PASPA left each US state free to decide its own policy on sports gambling and, since 2018, most states have
legalized sports betting. According to Forbes, $119.84 billion was spent on sports betting in the United States in 2023, a 27.5%
increase from 2022.

* In many contemporary Orthodox communities, there is an epidemic of gambling addiction, particular among male teens.2

Relevant halachic questions? include:

* Can casino gambling ever be viewed as recreation or entertainment? Or is it simply a vice?

* What about putting a small coin into a slot machine? Buying a lottery ticket? Playing dreidel?

* Are Chinese Auctions permitted, especially when for charity.

e Can aJew run an on-line gambling website? What if all, or most of, the gamblers will be non-Jews?

» What about financial options (such as binary options) or making an extremely risky investment. Is that tantamount to gambling?
* Is it permitted to make a living from playing online gambling, having worked out the relevant algorithms?

* Are any or all of these people disqualified from being a witness, e.g. at a wedding?

Relevant hashkafic questions include:

* The gamblification and financialization of so much in our community and the central focus on money.

* The moral and ethic challenges of a gambling culture and the moral and ethical advantages of a culture of hard work and personal
commitment.

* How we communicate these issues to our children in language they can identify with.

A] THE TALMUDIC DISCUSSION

A1] GAMING AS A DISQUALIFICATION TO BE A KOSHER WITNESS
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The Mishna lists those people who are ineligible to be witnesses to the new moon. They include ‘mesachek bekubia’ -
people who ‘play dice’ and mafrichei yonim - ‘bird flyers’.

1. See https://www.parents.com/kids/safety/kids-as-young-as-11-are-becoming-addicted-to-online-gambling/

2. See "The Gamblification of Everything" - Gambling, Orthodox Jewish Adolescents, and the Big Problem That's Getting Worse.
https://open.spotify.com/episode/5uHIA0AOLrj82x1ccl1gky.

3. Good resource and source material on this topic can be found at:
https://nleresources.com/kiruv-and-chinuch/nle-gemara/is-gambling-kosher,
https://rabbanan.org/wp-content/uploads/2022/05/Gambling.doc
yutorah.org/lectures/lecture.cfm/735781/Rabbi_Aryeh_Lebowitz/Gambling_in_halacha#
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‘Kubia’ is a generic name for any kind of gambling - where one person takes the money of another following a bet.
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Bird racing is simply another example of this.’
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In a parallel Mishna in Sanhedrin dealing with general witness testimony, we see the opinion of Rabbi Yehuda that the
disqualification only applies to professional gamblers who make their living though betting, but not to occasional
‘recreational’ gamblers.
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The Amora’im disagree as to the reason for the disqualification. Rami bar Chama says that the issue is the halachic
problem of ‘asmachta’. Since gamblers enter into a bet on the assumption that there is an element of skill involved and
they will not lose their money, when they do eventually have to pay out, they do so unwillingly. As such, to take their
money would constitute gezel derabbanan. On that basis, gamblers are gazlanim derabbanan and are therefore invalid
as witnesses. Rav Sheshet argues that asmachta is not the issue here. Rather, the problem with these gamblers is more
hashkafic - that they do not contribute in any meaningful way to the world! One practical implication between the two
opinions is a gambler who has another ‘proper’ profession - Rav Sheshet will not disqualify them as a witness but Rami
bar Chama will. Rami bar Chama is clearly following the view of the Tana Kama above’. Rav Sheshet’s view is that
there is no real disagreement between the Tana'im, but Rabbi Yehuda is simply explaining the view of the Tana Kama’.

A2] DISQUALIFICATION DUE TO HAVING NO OTHER OCCUPATION
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The Meiri gives 4 reasons for the disqualification of gamblers as witnesses if they have no other occupation: (i) they are
not involved in productive worldly activity; (ii) they will not be familiar with regular business practice and the value of
honest testimony; (iii) they will be habitual liars, learned from their life in gambling in which their lies are tolerated - so
too they will expect to get away with lying in other areas of life; (iv) they will not have a properly developed concern for
other people’s money.

A3] ASMACHTA
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4. Pigeon racing has been a popular sport since antiquity and remains so. See https://en.wikipedia.org/wiki/Pigeon_racing.

He understands that R. Yehuda is arguing with the Tana Kama and, following the general halachic principle, we will rule like the majority.

6. See Rambam’s commentary to Mishna Challa 2:2 where he rules the principle of R. Yehoshua ben Levi in our Gemara - that each time R. Yehuda says ‘eimatai’ in the Mishna he is
coming to explain a previous Tannaitic opinion and not to disagree with it. However, it is clear from Tosafot in Eruvin 82a (below) that he understands R. Yehuda to be arguing with
the Tana Kama, and rules like R. Yehuda. Thus the question of whether R. Yehuda is arguing or not remains a machloket Amora’im and a machloket Rishonim
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Asmachta is where two parties enter into a deal where one agrees to pay an large amount of money if he does not fulfil a
condition. At the time of the deal, he is certain that he WILL be able to comply and has no intention at all of having to
pay the penalty. When, in the end, something unexpected happens and he fails to comply with the condition, he can
claim that he never really meant it in the first place’.
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Rashi explains that Rav Sheshet does not see gambling as real Asmachta. As mentioned, real asmachta is where someone
agrees a contingency to pay a penalty which he genuinely believes he will never have to pay (e.g. ‘If I don’t finish the job
by Friday I'll do it for free!) In that case he could technically have fulfilled the condition, but did not expect it to be
relevant and did not really mean it. But in the case of gambling based on pure luck, everyone knows that they could
(probably willl) lose, so the money is given over willingly’.

B] THE HALACHIC RULINGS

B1] RAMBAM
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The Rambam rules that a ‘rasha’ may not be a court witness.
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The Rambam rules in Hilchot Gezeila like Rami bar Chama. Gambling is theft on a derabbanan level”.
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But in Hilchot Edut the Rambam appears to rule like Rav Sheshet - the gambler is only disqualified as a witness if
gambling is his main profession! Some commentators'' on the Rambam explain that the Rambam rules that ALL
gambling is prohibited, even if the gambler has another profession. However, gamblers are only invalid as witnesses" if
they do not have another profession”.

7. Rashbam’s explanation is that the person experiences ‘ones’ - he is effectively forced into an unexpected result. How would this apply to a gambling scenario where the gambler
was relying on his skills, which let him down. Would this always be ones?

8. This would be akin to the English law concept of ‘penalty damages’ which are unenforceable. Rabbi S. Yosef Zevin in L’Or Hahalacha discusses Asmachta in the context of
Shakespeare’s play The Merchant of Venice. Antonio borrows money from Shylock and agrees to allow him to take a pound of flesh if he does not pay back the money on time. Rav
Zevin debates whether this could ever be enforceable in halacha or would be struck down as an asmachta

9. This seems to be true for a gambling game which is entirely dependant on luck and the gambler expected to lose based on probability. But would it apply to gambling which is more
based on skill, where the gambler expected his experience and expertise to win him the bet?

10. This is also the position brought by Rashi in Shavuot 31a s.v. aval mesachek bekubiya mideoraita chazi.

11. This is the approach of the Lechem Mishna. Other mefarshim take different approaches to explain this apparent contradiction in the Rambam

12. The Gra (in his commentary on Shulchan Aruch CM 203:4) explains that, even though one act of rabbinic theft will make someone a ‘rasha’, the Rabbis decided when creating this
rabbinic halachic structure, that only a professional gambler would be invalidated as a witness.

13. This is also the position of the Chidusshei HaRan, Sanhedrin 26b s.v. amar R. Abahu.
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B2] TOSAFOT
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Tosafot rule that there is indeed a debate between the Tana Kama and R. Yehuda, but we rule like R. Yehuda - i.e. it is
technically permitted to gamble as long as one is not a professional gambler. Asmachta is not an issue here.

DIDND PRP5 170 PINE IMHL MNP DIPND GTOL ) ,qTD W SY OINE PIVNED HPNT VP B3PI PPENT PPODT P ... 14.
e DI HE NP 1DH D3H3 OPPEND S3H 1Y IEhH

oY Maon
Tosafot add that, even according to the lenient opinion that gambling is permitted, this is only if the money is placed on
the table beforehand. But if the loser has to pay up later, we assume that he does so unwillingly and it is therefore gezel
derabbanan. Other Rishonim add that the only heter is where the gambling does not involve any element of skill. If skill
is involved, the player will not expect to lose and therefore there will be an asmachta.

B3] RIAZY
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The Riaz rules that women should not play marbles/ball games on the ground on Shabbat in case they come to smooth
out the earth. And if they play competitively, this would be prohibited even during the week since it is ‘similar to dice’.
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The Shiltei Giborim cannot understand why there would be a problem playing a skillful game on Shabbat since the
rabbinic prohibition of drawing lots/throwing dice on Shabbat'® applies only to something which is random and not
skilled. A skilled game (such as chess) is clearly permitted on Shabbat as long as one is not actually playing for money.
Also, why would it be an issue on a weekday? Other mefarshim'” explain that the only problem ever relates to playing for
money - which brings it back to the issue of gambling.

B4] SHULCHAN ARUCH
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The halacha as ruled in Shulchan Aruch is as follows. The Mechaber (which is generally the psak of the Sefardim) is
strict and rules like the Rambam.

14. Rabbi Yeshayah son of Rabbi Eliyah Ditrani was a prominent Italian rabbi from the 12 - 13th century. His grandfather and mentor bore the same first name. To distinguish one from
the other, the grandfather became known as Rabbi Yeshayah Ditrani "the Elder", or "the First", or by his acronym, Rid, whereas the grandson became known as Rabbi Yeshayah
Ditrani "the Second", or "the Last", or by his acronym Ri'az (Rabbi Yeshayah the Acharon, z"l).

15. pHpEd vt = chess

16. This is prohibited as it appears like a commercial transaction. See Rambam Hilchot Shabbat 23:17.

17. See Kenesset HaGedola CM 370:4.
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As such, all gambling is prohibited due to asmachta'®. The Rema follows the lenient opinion and rules that, provided the
player is not a professional gambler, gambling is technically permitted. This is the general psak of Ashkenazim.
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On the issue of asmachta in a conditional contract, the Rema distinguishes between 4 cases:
1. If a contractor makes a condition that depends entirely on others to fulfil and is effectively out of the contractor’s
control, this is asmachta and the transaction is invalid.
2. If the condition is within his control and he does not exaggerate, the is not asmachta and the transaction is valid.
3. If the condition is with his control but he greatly exaggerates, this is asmachta and the transaction is invalid. Since he
never expected to have to pay this, he did not really agree to it.
4. If the condition is completely outside anyone’s control - such as a roll of the dice - this is NOT asmachta, since the
contractor realized that he might have to pay if he loses.
As such, in gambling where there is no skill involved” the Rema rules that this is binding. However, the money can only

be recovered if it was on the table before the bet”.

* As such only a professional gambler would be disqualified as a witness since (i) it is likely his testimony will be false since has no
fear of lying nor appreciation of the value of other people’s money and (ii) since he lives on money which is categorized (at least
derabbanan) as stolen.

* However, the act of gambling would be prohibited according to the Mechaber as avak gezel (theft on a rabbinic level). According to
the Rema, the act of gambling would be permitted if (i) the money was placed on the table at the outset; (ii) there was no skill involved
in the gamble and perhaps also; (iii) that the table on which the money was placed was jointly owned; and (iv) each player made a
kinyan before the game agreeing to hand over the money if they lost.
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However, the Mishna Berura rules like the Rambam and prohibits gambling as theft even for Ashkenazim!

* On that basis, betting on a game of poker, chess or any other game of skill would be prohibited for all Jews.
» What about playing a slot machine? This is a game of pure chance. According to the Sefardim this could still be avak gezel?'. And
even according to the Ashkenazim there may be other underlying hashkafic issues.

C] HASHKAFIC ISSUES
C1] LAITZANUT, KALUT ROSH AND ASSOCIATING WITH THE WRONG CROWD
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The Rivash takes a strict view. Even according to Rav Sheshet, gambling is clearly forbidden as something repellant. All

Rav Sheshet came to permit was to classify the gambling winnings as not being ‘stolen money’.”

18. The Mechaber quotes a view that gambling of this nature with a non-Jew is not prohibited due to gezel derabbanan (since presumably the Rabbis did not impose an extra fence in
that situation.) But it will be prohibited more generally as bitul zman, presumably even if it not the gambler's main profession. The mefarshim discuss whether a Jew who makes his
livelihood through gambling with non-Jews is a valid witness. See Shulchan Aruch C.M. 370:3.

19. Rav Aharon Lichtenstein (cited in Daf Kesher 1:83-85) ruled that sports betting pools should be prohibited even for Ashkenazim since the gamblers think that they have the skills
and knowledge to predict the outcomes and do not expect to lose, making the bet closer to an Asmachta.

20. The Rema goes on to quote further potential conditions for gambling to be permitted, even for Ashkenazim, including: (i) that the table on which the money is placed has to be
owned by both parties (see Biur Hagra (207:37)); and (ji) that both parties must make an actual kinyan before the gamble agreeing to hand over the money if he loses. These
conditionswill rarely, if ever, be met in most cases of gambling today.

21. One could question whether the slot machine owners in fact begrudge paying out the money or whether they are happy to do so on the basis that they still make a massive profit
from future punters. On the other hand, according to the view that gambling is a blanket rabbinic prohibition of avak gevel, the principle of ‘lo plug’ may apply and all cases will be
prohibited.

22. A paraphrase of Mishlei 7:26: $°)39752 D3I OPDY 03930 0937702

23. R. Chaim Jachter records that he was told personally by Rav Yosef Soloveitchik, Rav Yehuda Amital and Rav Aharon Lichtenstein that a Jewish should not even make a one-off visit to
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Rav Moshe Feinstein rules that, whilst there is no technical theft prohibition in playing bingo etc, it is nevertheless highly
reprehensible as ‘moshav leitzim

C2] BAL TASHCHIT

C3] KEDOSHIM TIHIYU

C4] BITUL ZMAN
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Even if there is no technical theft prohibiting in the gambling, the Mechaber invokes the prohibition of involving oneself
in nonsense. A person should focus their life on wisdom and constructive contribution to building the world.

C5] THE VALUE OF HARD WORK
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Tehillim shares with us the wisdom that working hard for a living will be good for us and bring fulfillment.
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Rabbi Dosa in Pirkei Avot flags certain activities which prevent a person from really gaining from this world (which is
essential for the next!). This include sleeping late in the morning, drinking alcohol at lunchtime and spending time with
people who chatter endlessly about nonsense.
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The Seforno points out that these activities are singled out as particularly bad since a person wastes precious time and
doesn’t even realize that they are wasting time!

C6] GAMBLING AND OTHER ADDICTIONS

* Gambling has always been an incredibly destructive force in societies across many communities and over millennia.
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The Gemara takes gambling addiction very seriously. A real rehabilitation has to be psychologically irreversible!
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Rav Ovadia Yosef stresses the extreme destruction caused by gambling addictions, including people who spend a large
part of their salary on lottery tickets, destroying their livelihoods and families.

acasino. See:
(https://www.koltorah.org/halachah/the-torahs-view-of-gambling-by-rabbi-chaim-jachter#: ~ :text=The%20Rambam%20(Hilchot%20Gezeilah%20VaAveidah%206%3A10%2D 1
1),wisdom%20and%20developing%20the%20world.
24. Some have observed that Yo is the same gematria as yov!
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* Itis now widely recognized that thrills of gambling - whether one wins or loses - can trigger similar chemical responses in the brain to
those which lead to substance dependance and addictions.

28. Recovery from any addiction is fraught with the possibility of relapse. The delusion of being able to gamble socially and in a
controlled manner may recur. Along with this come all the negative character features: lying, cheating, manipulating, etc.
While certainly destructive, relapse should not result in despair on the part of the gambler and family. Unfortunately, it may
take more than one relapse to finally realize that he has no control over gambling, and that he must distance himself from
anything that can lead to gambling. One gambler with years of recovery said that he does not join the family in playing
Monopoly. “I must stay away from handling dice.” This kind of awareness of the insidious seductiveness of gambling is
essential to prevent relapse.

Rabbi Dr. Abraham Twerski, Compulsive Gambling, “Treatment of Compulsive Gambling,” p. 89

29. A. There is serious evidence that some people have a genetic propensity towards addiction; B. There is a physical element to
gambling, for the gambler becomes addicted to the pleasant sensation of endorphins released by gambling activity (winning
or losing); C. One of the main psychological characteristics of the addict is low self-esteem that the promise of winning at
gambling feeds upon; D. Environmental factors, exposure to and involvement with gambling activities, can lead a potential
gambler to becoming an actual one.

Rabbi Dr. Abraham Twerski, Compulsive Gambling, “Treatment of Compulsive Gambling,” p. 26
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Rav Chiya warned his son not to ingest certain chemicals.
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Rashi explains that the concern is that one will become addicted to them and then squander their money to acquire them.
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The Rashbam quotes Rashi and then adds that these chemicals may be permitted for strictly medical use, but even then
one should try to find an alternative due to the risk of addiction.

 This addiction now presents an every increasing challenge in the orthodox community, especially for young men.2s This is
exacerbated by a number of challenges which are specific to this issue, including:

- The widespread encouragement and enticement all around us in society to start gambling and betting, such as in sports and

lotteries. This is NOT the case with other dangerous addictions, such as drug abuse.

- The acceptability and even modeling of these practices by adults in those societies.

- A general culture which is focused, even obsessed with, making money.

- A general culture which demands ever more thrills in life. The game is no longer enough to thrill without the money risk.

- The difficulties in explaining to teenagers exactly what the downsides are, as compared with drug abuse.

- Can we draw a distinction between an ‘innocent bet’, eg on the superbowl and addictive gambling?

D] MODERN APPLICATIONS
D1] THE LOTTERY

* According to the above would it be permitted to enter into the National Lottery? Would the halacha differ depending on whether it
was in Israel orin America. Would the halacha be different for Sefardim and Ashkenazim?

25. Extensive research has been carried out in the Modern Orthodox community in North America. This is discussed by Dr. Rivka Schwartz in the Orthodox Conundrum podcast referred
to above.
To download more source sheets and audio shiurim visit www.rabbimanning.com
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Rav Ovadia Yosef rules that even the most innocent of lotteries is prohibited for Sefardim’ and should be discouraged
for Ashkenazim too! He also raises a side issue - that sports gambling supports games which are usually played on
Shabbat. As such, this may be the rabbinic prohibition of ‘mesaye yedei ovrei avera’ - assisting Jews in breaking
halacha even when they could do so without your help”’. However, most Ashkenazi poskim permit buying a lottery ticket.

34.
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Rav Tzvi Spitz in his sefer, Mishpetei HaTorah, argues that a national lottery will be permitted even according to the
strict view of the Mechaber, for a number of reasons:- (i) The ticket purchased is something of monetary value in itself
(e.g.81). As such, buying a ticket is a real sale/purchase and not an act of gambling; (ii) The authority handing out the
prize money wants to give out the prizes so that people will but more tickets next week. As such, there is no suggestion of
asmachta in which the person paying does so begrudgingly™; (iii) The ticket buyers give their $1 totally willing. There is
certainly no suggestion that they could seek to claim back their $1 and argue ‘if I had known then that I was not going to
win, I would never have given the $1°.

26. Rav Yosef quotes the opinion of R. Yosef Chaim of Baghdad (Rav Pe’ilim YD 2:30) as permitting raffles in which the prize is an object, as the winner does not directly take the money
of the other participants. Could this also apply in the case of the modern state lottery where the prize money is NOT given directly by the losers to the winner but is paid by the lottery
company. On the other hand, if | buy a lottery ticket, who am | betting against - the other people who bought tickets, or the lottery company?

27. If the Jew was unable to do the aveira without that assistance, this could be a Torah prohibition of ‘lifnei iver titen michshol’.

28. Additionally, the lottery is entirely a game of chance without any element of skill. As such, it is difficult for the gambler to argue that they thought they would win. American writer
Ambrose Bierce (1842-1914) described the lottery as ‘a tax on people who are bad at math’.

To download more source sheets and audio shiurim visit www.rabbimanning.com
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Rav Moshe Sternbuch also rules that buying a lottery ticket is simply an investment of a few dollars to acquire an asset
(the ticket) which could appreciate enormously in value. As such it should not be prohibited for Sefardim or
Ashkenazim®™.
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Even if there were a halachic issue of Asmachta with playing a lottery, this may not apply in the same way if the lottery is
for tzedaka. This does NOT mean that stealing is permitted as long as the proceeds go to tzedaka! Rather, asmachta was
always permitted on a Torah level until the rabbis imposed a further rabbinic restriction. In the case of tzedakot, they
did not impose such a restriction in order to benefit the tzedaka fund.

D2] RISKY INVESTMENTS

* All investments carry risk, hopefully commensurate with the potential gain. As such investing in a risky venture would not be
prohibited as gambling since all parties enter in the agreement with full knowledge of the upsides and downsides.

* However, some forms of risky trading can easily become, effectively, gamblingse.

* There is a considerable debate as to whether success on the stock market is mostly due to skill or random luck. If skill, it may be
more akin to an asmachta in which the person gambled expecting to win, and therefore be prohibited. However, most poskim permit
buying a stock investment on the market. Rav Lichtenstein quotes Rav Yosef Dov Soloveitchik as permitting buying stocks.
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Chazal give the following investment advice - a person should divide their assets into three: (i) one third in real estate;
(ii) one third in business which can turn a profit; and (iii) one third liquid assets.

D3] GAMES AND DREIDEL ON CHANUKA
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The Aruch HaShulchan is scathing about games on Chanuka and urges people to prevent them.
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The Mishna Berura also criticizes playing card games and dreidel on Chanuka.

29. Rav Sternbuch also notes that the issue of asmachta only applies viz a viz another person, not a country or a state when nothing is personal. He also suggest that the chances of
winning the lottery are so slim that no one actually expects to win - they only hope for a miracle.

30. See Day Trading is (nearly) always Gambling at
https://ethics.org.au/day-trading-is-nearly-always-gambling/#: ~ :text=Addiction%2Ospecialists%2C%20like %20the%20clinical,itself%2C%E2%80%9D%20the%20psychologist
%20says which states: Addiction specialists .... warn that day traders can develop trading habits that closely resemble gambling addiction. “Certain forms of trading are addictive
in and of itself,” the psychologist says. “The more high volatility securities or platforms where you can be in debt to the platform. Those are more risky plays and those can become
quite addictive. As somebody who works in gambling, share trading looks identical to that and actually responds to treatment for gambling.”
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