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HALACHIC AND HASHKAFIC ISSUES IN

CONTEMPORARY SOCIETY
SERIES 2: 83 - DEMOCRACY AND THE ‘HALACHIC STATE’

OU ISRAEL CENTER - WINTER 2024

• The State of Israel is a modern democratic state.  But is this an acceptable halachic option?

• Some in the Charedi Jewish community have objected to the fact that Israel is not run according to halacha and its leaders are not,

on the whole, no halachically observant1.  But what would a ‘halachic state’ look like? Is there any sense in which the State Israel is

already ‘halachic’?

• In some sectors of the Religious Zionist community the ‘halachification’ of the State has been a goal for many years.

1./vbhsnc chhjnv ypank vfkvv ,t lupvbu vru,v heuj ,t ktrah hjrztk khjbb sgm rjt sgm
Ya’akov Ne’eman, Minister of Justice, 2009

2
 

• Although Ne’eman and his office later rolled back and clarified this statement3, this did not stop others on the left objecting to the

‘Talibanization of Israel’, which they feared would cease to be a democracy but become a theocracy!4

• In 2019, Betzalel Smotrich, with an eye on the Justice Ministry, promised to “restore the Torah justice system”.5 

A] THE SOURCE OF TORAH VALUES - AUTONOMY OR THEONOMY?

2. Kant was of the opinion that man knows he is duty-bound to obey a ‘universal system of law’ but does not understand the

source of that law.  .... Kant is able to write: “The supreme principle of morality I shall, therefore, call the principle of the

autonomy of the will, to distinguish it from all other principles, which I shall call principles of heteronomy.”  Needless to say, a

law commanded by God, usually referred to as theonomous, is one form of heteronomy.    The fact is that there is no such

thing as the will of man.  ..... Man as a creator of his values just does not exist.  There is no man in the abstract; there are only

men ... each claiming the authority of the autonomous will.  Autonomy thus degenerates into everyone’s ‘doing his own thing’.

The result is social and international decadence.    

If, then ... we concentrate on heteronomy in the sense of the revealed system of law, the confrontation between autonomy and

theonomy appears in a new sense.  It is the collision between a relativism that leads to social as well as international

decadence and a barren fundamentalism that stifles human nature.  In the morality of the covenant, theonomy and autonomy

serve together a common purpose.  The supreme principle of the law to which a man is subject is theonomous, its ultimate

source of authority being the will of God; the interpretation of the law and its application to innumerable and forever-changing

life situations are autonomous.  Theonomy liberates the human will from the potentially destructive relativism of its

subjectivity; human autonomy protects the absoluteness of the law against the occasional negative consequences of its

time-alienated objectivity. Through halacha, the word from Sinai has become the way of life of the Jewish people throughout

history

R. Eliezer Berkovitz, Not In Heaven, pages 125-7 

R. Eliezer Berkovitz proposed that a PURELY autonomous system of deciding our laws, ethics and values would be

inconsistent with a Torah approach.

1. An opinion poll released in March 2016 by the Pew Research Center found that 86% of Israeli Haredi Jews and 69% of non-Haredi Orthodox Jews support making halakha Israel's

legal code, while 57% of traditional Jews and 90% of secular Jews oppose such a move.

2. Yair Ettinger, “Ne’eman: Yesh la-hafokh et ha-halakhah la-hoq ha-mehayev ba-medinah,” Haaretz, December 7, 2009.  Quoted (and translated) by Alexander Kaye in the

Introduction to his 2020 book - The Invention of Jewish Theocracy: The Struggle for Legal Authority in Modern Israel, Oxford University Press.

3. The statement was made in a speech to a rabbinic conference.  His office later qualified his comments, stating that he had spoken “in broad and general terms about restoring the

stature of Jewish law and about the importance of Jewish law to the life of the country”.  Ne’eman also later clarified that "the Knesset is the legislator in Israel, and the

interpretation of its laws is determined by the [civil] courts." He claimed to advocate the use of religious courts only in an auxiliary role, to "resolve financial disputes in accordance

with the principles of Jewish law. The court system in Israel is backed up, and therefore, cases should be transferred to an alternative system."  Yair Ettinger, "Justice Minister:

Rabbinical courts should support, not replace civil courts". Haaretz, 8 December 2009.   See

https://web.archive.org/web/20091212222409/http://www.haaretz.com/hasen/spages/1133596.html

4. This criticism was made at the time by Haim Oron, the chairman of the Meretz party. Yair Ettinger, “Se’arah ba-ma’arekhet ha-politit be-ikvot devarav shel sar ha-mishpatim, ya’aqov

ne’eman,” Haaretz, December 8, 2009

5. https://www.timesofisrael.com/smotrich-says-he-wants-justice-ministry-so-israel-can-follow-torah-law/
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Rather, the Torah proposes a dual system - of (i) a theonomous Written Torah with values which are fixed and

unchanging; and (ii) an autonomous system of interpretation by the Sanhedrin.  

• It seems likely that any conception of a ‘halachic state’ would require the reconstitution of the Sanhedrin6.

B] MODELS OF A ‘HALACHIC STATE’ - THE STATE AS ‘MELECH’

B1] THE MITZVA TO APPOINT A KING

3. �T �r �n �t �u V�C v �T �c �J�h �u V �T �J �rh �u Q�k i ",«b Wh %v«k&t wv r %J(t . %r �t �v k %t t«c �, h �F (sh)o�h«uD �v k�f �F Q%k %n h�k�g v �nh �G �t(uy) :h �,«ch �c �x r %J(t 
Q%k %n Wh%k�g oh �G �T o«uGWh �j �t t«k r %J(t h �r �f�b Jh �t Wh%k�g , ",�k k �fU, t«k Q%k %n Wh%k�g oh �G �T Wh %j �t c %r %E �n «uC Wh %v«k&t wv r �j �c�h r %J(t 

/tUv
 zh ohrcs

The Torah commands us to appoint a king upon entering Eretz Yisrael.

4.v �nh �G v �T �g Wh %f �r �s �C Uf�k �v t«k Wh%b�cU �T�b �e�z v �T �t v"B �v uh�k "t Ur �nt«H �u (v) :v �, �n �r �v k "tUn �J k %t Ut«c�H�u k "t �r �G�h h"b �e �z k«F Um �C �e �,�H �u (s)
r %nt«H �u (z) :wv k %t k "tUn �J k"K �P �,�H �u Ub "y �p �J�k Q%k %n Ub�K v�b �T Ur �n �t r %J(t �F k "tUn �J h"bh "g �C r�c �S �v g �r"H�u (u) :o�h«uD �v k�f �F Ub "y �p �J�k Q%k %n Ub�K
r %J(t oh �G(g �N �v k�f �F (j) :o %vh"k(g Q«k �N �n Ux(t �n h �,«t h �F Ux �t �n W �,«t t«k h �F Wh%k "t Ur �nt«h r %J(t k«f�k o�g �v k«ue �C g �n �J k "tUn �J k %t wv
o�k«ue �C g �n �J v �T �g �u (y) :Q�k o�D oh �G«g v �N "v i"F oh �r "j(t oh �v«k&t Us �c �g�H�u h �b :c �z �g�H�u v%Z �v o«uH �v s �g �u o�h �r �m �N �n o �,«t h �,«k(g �v o«uH �n UG�g

/o %vh"k(g Q«k �n�h r %J(t Q%k %N �v y �P �J �n o %v�k �T �s�D �v �u o %v�C sh �g �T s"g �v h �F Q �t
y-s:j wt ktuna 

When the people eventually DO ask for a king, this is taken by Shmuel HaNavi as a personal rejection.  God tells Shmuel

to appoint the new king but confirms that the request was indeed negative and was also a rejection of God.

5.t  rntba lkn ovk ,ubnk :.rtk i,xhbf ,gac ktrah uuymb ,umn akalkn lhkg oha, ouaekng ka ugrz ,hrfvku '
 rntbaekng rfz ,t vjn, rntba vrhjcv ,hc ,ubcku 'vna ,tcu uars, ubfak/

 cohhek ukta tku ',nugr,c uktaa hpk ?ktunan lkn uktaaf v"cev vmr tk vnk vumn lkn ,neva rjtn ///// 
 rntba 'thcbv ktunac umea hbpn tkt vumnvuxtn h,ut hf uxtn l,ut tk hfwudu /

 t erp ohfkn ,ufkv o"cnr

The Rambam learns that there was nothing wrong with the request for a king.  The problem was the WAY in which they

asked - as a rejection of Shmuel’s leadership
7
.

B2] THE POWERS OF THE KING

6. And he said, This will be the customary practice of the king [Mishpat HaMelech] that shall reign over you: he will take your

sons, and appoint them unto him, for his chariots, and to be his horsemen; and they shall run before his chariots. And he will

appoint them unto him for captains of thousands, and captains of fifties; and to plow his ground, and to reap his harvest, and

to make his instruments of war, and the instruments of his chariots. And he will take your daughters to be perfumers, and to

be cooks, and to be bakers. And he will take your fields, and your vineyards, and your oliveyards, even the best of them, and

give them to his servants. And he will take the tenth of your seed, and of your vineyards, and give to his officers, and to his

servants. And he will take your men-servants, and your maid-servants, and your goodliest young men, and your asses, and put

them to his work. He will take the tenth of your flocks; and you shall be his servants. And you shall cry out in that day because

of your king whom you shall have chosen for yourselves; and the Lord will not answer you in that day. 

Shmuel 8:11-18

Shmuel HaNavi explained to the people that the legal framework of the monarchy would NOT be that of a regular
person.  Rather, the king would have far-reaching rights over the people to requisition their property and their labor for

the needs of the state. 

6. See https://rabbimanning.com/audio-shiurim/cji/ for two shiurim on the restoration of the Sanhedrin.

7. We will see below other approaches as how the people sinned in asking for a king. R. Yitzchak Abarbanel writes that the ideal was not to have a king and the Torah only permitted

this if the people really wanted it. He explains that the Jewish king had three functions, all of which were being fulfilled by God and the Torah at the time.  These were: (i) to defend

the people from attack and to fight the country's wars;  (ii) To establish a system of law; and (iii) To punish those who find loopholes in the law.  Abarbanel understands that a the

Torah and Beit Din was sufficient for all three and, as such, their request for a king was an affront to God.  It should be noted that Abarbanel’s own experience with monarchs,

including the Spainish Expulsion of 1492 was far from positive!  
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7.ugkc ohhj uvgr ,t aht if tk ota 'uhyrp ihc yupaha ypuak lhrm haubtv ihnv hf tuv gush /tuv lf cu,fv yap hbhgc kct
(c:d ,uct)ktrahu /rauhv ovhbhc unhfxv ohyxkv ,fa ofjv rnta sg 'hbhsn cuah vzk vfhrm vnut kfu /,jab okugv vhvhu '

,uhekn hchhj ahbgvku 'ok, kg vru,v heuj shngvk tuvu ',rjt vchxk sug ovhkt ihfhrm vz scknu /,unutv r,hf vz ihfhrm
sjt kfc hf epx ihtu /kkf hbhsn cuah sxpv vrhcg v,utc ihta ,uhv og 'vru,v heuj kg ohrcugv ihs ,hc ,u,hn hchhju
'h,hnt esum ypan hpf uahbgvk hutr ihta hbavu 'h,hnt ypan hpf aht vzht ahbgvk chhjh sjtv 'ohbhbg hba ubnszh ohssmvn
ubn,ha vumu ',sjuhn ,fk uktv ohbhbgvn sjt kf sjhh lrc,h oavu /vgav lrum hpfu hbhsn rsx iueh, hpf uahbgvk chhujh kct

 urnt tuvu 'h,hntv esumv ypanv yupak ohypuav(jh:zy ohrcs) e s! m"y#P %J 'n o¼)g )v", t U Ëy %p)J%uvktv ohypuav rtck tc rnukf '
rcug o,kfh ihtu 'unmgc h,hnt esm ypanc ogv ,t yupak hsf tuv ohhubhn ,hkf,a rntu /kusd ojuf vncu 'ubn,h rcs vzhtk

  /lknv ,umnc ubueh, ktv ohkav 'usck vzc okah tk hbhsnv rushxva hbpnu /vzn r,uhc

 ihesuc uhv erpc ubhba hrv 'ohssmvn sjt sm jhbbaf sug rtcbu(:n ihrsvbx)kche uc o,hr,v wuf u,ut o,t ohrhfn ibcr ub, 
gsha tk ot 'aht ,nuh vnk hf 'esm ypan smn hutr vz kf hf epx ihtu /wufu ruchs hsf lu,c ,hnv v,hnk unmg rh,v vtr,v
/t,hhrc v,utc ohhubav ohrcsv r,h kfu 'vtr,v uhkg kceha lrymh vzku 'uhkg rcgu v,hn cuhj uc aha rcsc unmg xhbfva
ucr,ha 'hrndk hbhsnv rushxv sxph 'lrsv vz kg ot hf rcugv abgh tk ot kct /ohbhhsk rxnbv unmgc h,hnt esm ypan uvzu

 uz varpc cu,fa unf 'lknv hubhnc okug ka ucuah lrumk lrc,h oav vum ifku 'abugv in urudh tku ohns hfpua(uy - sh:zh ohrcs)

 k"z ubh,ucr ,kcec tca unf 'lkn ubhkg ,ubnk vc ubhuymba vumn thva 'wudu lkn lhkg oha, oua wudu .rtv kt tc, hfihrsvbx)

(:f /hbhsnv .uchek lhrm tuva vtrha vn hpf vtr,vc tka iusk kufh lknvu '

rhfzva unfu 'ktrahc r,uh lhrmu sjuhn ohypuav hubhnu 'hbhsn rushxk ohfhrma ,unut r,hcu ktrahc vua lknv hubhna tmnb
 rntu sug(jh:zy ohrcs) e s! m"y#P %J 'n o¼)g )v", t U Ëy %p)J%uohh,hnt ohesum ohypanc ogv uypaha tuv o,kfhu ohypuav hubhna rnukf '

esm ypan ogv ,t uypau rnta unf onmgc ohesum ova 'sckc vru,v hypan yupak vhv ohypuav hubhna tmnbu //// /onmgc
 iueh, ohkavk vhv lknv hubhnuvgav lrumk lrymn vhva vn kfu hbhsnv rsx///// /

 urnut tuvu /,ufknv smn lanb vhvh urhcjk ost ihca vnc ypanv rehga umr ova - lf tuv h,gs kg kct(v-s:j t"a) Um %C#e %,'H#u
k)f%F Ub 3y %p)J%k Q k  n Ub)K v)nh'G v)T#g Wh f )r %s'C Uf%k )v t« k Wh b)cU )T%b #e)z v)T#t v3B 'v uh)k 3t Ur %nt«H#u :v),)n )r )v k 3tUn %J k  t Ut«c)H#u k 3t )r %G'h h3b %e'z k«F

 /o'h«uD #vifku /ypuav smn lanhan ,ufknv smn lanhaf ieu,n vhvh hbhsnv rushxk lhrma vna utr ova - lf tuv hkmt uaurhpu
hutr ifku /lhfrsc ohfkuv obht hf ovhsh kg hvktv gpav ubc kujha ohutr obht lhbcu 'sug yupak kfu, tku ,bez vbv urnt

 /ohudv kff ubypak lkn ubk vnha ornt tuvu /uhp kg ubypan vhvhau lkn ubk vhvha
th aurs i"rv ,uars

The Ran (Spain 14C) describes two separate structures of leadership in society - (i) executive leadership by the king

according to societal laws
8
 - Mishpat HaMelech; and (ii) religious leadership by the Beit Din according to Torah laws.

The mistake of the people was to ask for leadership by the king alone, abandoning the laws of the Torah.

B3] WHO IS THE ‘KING’?

8. :thb,sf(yn ,hatrc) vsuvhn yca ruxh tk  /ycac ktrah ,t ihsura 'kccca ,uhkd hatr ukt - uhkdr ihcn eejnuukt - 
 ohcrc vru, ihsnkna 'kkv ka uhbc hbc

/v ihrsvbx

The ‘Reish Geluta’ - the temporal leadership in Bavel - and the Sanhedrin have authority vested in them by the Torah
itself.  Some read this as indicating that the leadership must remain within the tribe of Yehuda. 

9.wudu [Q k º n "h#k$g v $nh&'G $t] *$T ,r #n $t ,u/ iuakf tkt /vpc - ugnanf wvrhntw whpv iht (f:ch ohrcs)  r º)G)c vÉ)k%f« t ¿ )T %r#n)t%uhpk ift /vnusfu
 unf ,uar tkt lkn ,ubnk ykjunc vumn vz ihta gnanc vhv vz iuakrac vkfut ,rntuvumns k"zj hrcsc gush hrvu /wudu 

 ch,f htnk f"tu 'lkn ,ubnkudu ,rntu,gs h"pg ut vfukn ,gs h"pg dvb,n ot vb,an vbhsnv ,dvbvs ouans vtrbu ?w
t"t vz rcsu /yhbrce hkc vbhpxf thv hrv lkn tkca vbhsn ahu /vfukn ,gs kucxk vkufh vbhta vbhsn ahu /ovhrjcbu ogv
,uumk rapt tk hfv ouan /vag ,umn vjusa ,uapb ,bfxk gdub kkfv ,dvbvk lhhav ihbgc hrva /g"n jrfv h"pg ,uagk
r,uh rsxc ohdvb,n ovh,uchcx rat ,ubhsn ohtura h"pg 'lkn kug kucxk ogv ,nfxvc vkg tka inz kf lkn ,ubnk ykjvc

/lkn ,ubnk ihrsvbxk g"n zt ut /iufb
 sh:zh ohrcs kg rcs engv

The Netziv on the Parashat Hamelech notes that the mitzva to appoint a king appears to be somewhat optional ‘if you

decide ...’.  Yet we see clearly that this is a mitzva!  He answers that there IS a mitzvah to appoint a government but a
monarchy is only one of the potential options.  The ‘flexible’ wording of the mitzvah is to indicate that the people have

the right to choose other forms of government than a king.  This all falls under the rubric of ‘melech’.

8. Some poskim understand that the powers of Mishpat HaMelech, outlined by the Ran, extend only to specific needs of the king and not more broadly. This is the position of R. Moshe

Sofer (Shu’t Chatam Sofer C.M. 44).  Other laws of the land would normally be covered by the principle of ‘dina demalchuta’, although  this may apply differently in Eretz Yisrael.   
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10.ohrzuj 'vnutv ka hkkfv cmnk gduba vn f"d ov vfuknv hypana iuhf 'lkn ihta inzca 'ohrcsv ohtrb vzn .uju
///// vkkfc vnutv shk ohypanv ka ,uhfzv vkt

,t ,usrk ovk ahu ohsnug iv lkn ouenc kccca ,uhkd hatr :d"hv ihrsvbxs s"pc o"cnrv iuak tuv rcsk sgxu
usnguva 'thva vdhrsn uzhtc 'vbuykacu vmrtc thva inzc 'vnutc ohnfxunv ohthaba u"eu /wuf ouen kfc ktrah
vkhj,fk o,sngc unfxuva o,ut kct  /// kkv ka uhbc hbcf vru,v ,mcrv khcac rehgc er tk 'vnutv ,dvbv khcac
,uhkd hatrn hghrd tks tyhap 'ovhthab odu htbunaj ,hc hfknf ',hmrtv od ',hkkfv v,dvbvc vnutv khcac
oac tfvs v"s oa wxu,c rtucnf) sus ,hcnu vsuvhn teus ova ,uhkd hatr ,ucrk tre lrmuv tk f"gu /kccca
kfk vnutv dhvbn vbn,naf kct /ktrah lkn ouenc vshng ka jf ovk ah ,ukdc ukhpts ,uruvk tkt (hnkaurhv

 's"c ,gsu kkfv ,gs p"g 'h,ufkn iubdxc vhfrmlkn ouenc tuv snug htsu,dvbvk ohgdubv 'vfuknv hypan ihbgk '
 /kkfv

sne inhx (ktrah .rt hbhhbg) ivf ypan ,"ua

Rav Kook understands that the status of melech - king of the Jewish people - is not merely vested in the royal figurehead.

In a time when the Jewish people choose a body to rule and represent them, this becomes invested with the halachic

authority of the melech, even if it is not technically a ‘king’.9   He cites the Hasmonean rulers as an example.

• Note the implications of this approach as the the sacralization of the State and how we relate to the organs of state.

11.abug vhv vzu //// vkjb ohrhcgnu ovhct ,gs kg ohrcug sus hrjt ohycav rtan ktrah kg ohfkunv ohfknv uhv h,gs hpk
hf 'kusd abug uabgb if hp kg ;tu /ktrahn ,umnvu vru,v ujf,ab ov tknktu iuhkg hshxj uhv hf 'hba ,hcc ufkna ohtbunajv
;uxc abugv ghdvu /crjc ovhchut shc ukpb o,jkmvu o,rucd kf og vz rjt vz ohfkunv ohshxjv iezv htbunaj hbc ,gcrt

 k"zr urnta vnk(:d c"c)vh,,n grz kf kct //// /vzv iugc okf u,rfba 'tuv tscg tbh,te htbunaj ,hcn rnts itn kf 
oabug vhvu /hrndk eeujnvu ycav urhxvu 'sus ,hcnu vsuvh grzn uhv tku ufkna vz rucgc tkt urcg tk ehsmv htbunaj

/ou,hrfv ovu ovhscg ,t ovhkg tuv lurc ausev khanva vsn sdbf vsn
 h:yn ,hatrc i"cnr

However, the Ramban understood that the Hasmoneans were punished for having assumed the trappings of leadership
even though they were not from the tribe of Yehuda.

• Note that R. Moshe Soloveitchik’s position10 was that the sin of the Chashmonaim was not only that they became monarchs without

being from the tribe of Yehuda, but that they appointed themselves as monarchs when the Jewish people did not want a king.

12.

             

uge wng ws ekj kthzug hbnfn

Rav Benzion Uziel - first Sefardi Chief Rabbi in Israel and colleague of Rav Kook - disagrees with Rav Kook, based on

the Ramban.  The current political State of Israel does not have the halachic status of a ‘melech’ but is a necessary

temporary executive.  The ‘melech’ will be restored  only when Mashiach comes.

• Note that R. Moshe Soloveitchik’s position11 was that the sin of the Chashmonaim was not only that they became monarchs without

being from the tribe of Yehuda, but that they appointed themselves as monarchs when the Jewish people did not want a king.

B4] COULD A JEWISH MONARCHY ALSO BE DEMOCRATIC

• The Jewish monarchy in Biblical times was obviously not democratic in the modern sense.  Nevertheless, constitutional and

democratic monarchies exist in the world today.  Could a halachically constituted monarchy also be democratic?

• Does this depend on whether a Jewish State could halachically be defined as the ‘melech’?

 

13. ////'u,kusdn ushruvk huk, rcsv ovc odu /u,gnan kt ruxk ohchhujn lknk u,ut ovhkg ukcea kfu /ogc huk, rcsvs vtrb tkt
 hnkaurhc t,htsf(t"v t"p v"r)a"g vkhj, janba hp kg ;t 'yuhsvf vrhgac rpf,n vhv oukact hbpn jrca ohnhv kf susa 

 tres vhyap gnan ifu /ruchsv(uy:zh ohrcs) - Q k º n ¿Wh¿ k)g ohÊ'G)T Wh½ j#t c  r É E'n /ogc huk, lknv ,nhas 
/th ,uhruv vrut ire

9. This position of Rav Kook was followed by many after him, including Rav Herzog, Rav Shaul Yisraeli, Rav Avraham Shapira, Rav Eliezer Waldenberg and Rav Goren. See Gutel 2003

n33.

10. Quotes by Rav Aharon Lichtenstein in his article referred to in the Appendix below.

11. Quotes by Rav Aharon Lichtenstein in his article referred to in the Appendix below.
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The Keren Orah  (19th century Lithuania) understands that the appointment and removal of a Jewish king is subject to

the wishes of the people.  He sees this in the wording of the Torah obligation to appoint a king ‘from among your

brothers’. As such, even King David, who was anointed at God’s command was replaced as king by Avshalom when the

people supported the latter.  

C] MODELS OF A ‘HALACHIC STATE’ - THE 'KEHILLA’

• From medieval times until the 19th century, many Jewish communities enjoyed relative autonomy under the rule of non-Jewish kings.

Jews often had their own systems of governance, taxation, and sometimes even the power to punish and imprison.  This autonomous

Jewish community was effectively a fully functional local government that followed halacha.  Could it be a model for ‘Halachic

Democracy’?

C1] THE KEHILLA AND THE 7 TOVEI HA’IR

14.////rhgv hbcn vgcau ibt if tkt !vnf ukhpt ivhkg ukche tkac ot sjt ukhpt ivhkg ukcheac ot ?ihnhhe ibt vn /rhgf 
 /o,xc ihnhhe

 c"vq t ruy sg ;s d erp vkhdn hnkaurh sunk,

In exile, Jewish communities often had a large degree of self-determination.   Chazal created the system of the ‘7 Town
Representatives who were appointed ‘stam’ . These are often called by Chazal the rhgv hcuy vgca.

12

15.uktf rcs kfk ,uar ovk ah vgca ivaf lfhpk /ruchmv hexg kg jepk o,x ohxbrp vgca ruchmv ovhkg ushngvaf rnukf
sg rhgv hbc kff o,uhvk vua ijf iht vgcan ,ujp kct /aurhpc vz rcs kg o,ut ushngv tka hp kg ;t /rhgv hbc kf if uag

/rhgv hbc in aurhpc ,uar ukyha 
 zhr, inhx t ekj t"carv ,"ua

The Rashba (13th century, Spain) explains that ‘stam’ appointment means that once they have a quorum of 7 they can

take any decision necessary for the running of the town, even if they were not explicitly authorized by the people on that

issue.  If they have less than the quorum of 7, they must first consult with the people

C2] HOW DEMOCRATIC WAS THE KEHILLA?

16. ////vfc rnut vzu vfc rnut vz - okuf ,nfxvc ohatr rrck o,gs ,uuavk ihkufh obhtu ofkve ihc vyye ah ot
lht ofhrjt ohrrdbvu /,ufknv kfc tku rhgc oukau ypanu ,nt ihtu veuk ihsv ,snu shn,v kyc ock eukhj ,njnu

 ?uagh
'rhgv ,be,ku ohna oak u,gs rnth sjt kfa vfrc ovhkg ukcehu 'xn ihb,uba oh,c hkgc kf chauvk aha hbhgc vtrb

ohatr rurck iv - curv rjt ufkhu,hcc ru,xk iv ,ubck iv 'ohtcd ,ubnk iv 'vesm ka xhf ie,k iv 'ohbzj shngvk iv '
hfrm kf rcs ;ux /uc ru,xku ,ubcku ohputv ,hc ,ubeku 'uc ru,xku ,ubcku ,ub,j ,hc ,ubeku 'gurdku ;hxuvk ,xbfv

 cu,fv kff ,uagkn sdbn usnghu yughnv ubtnh otu /urnth ratf ovhp kg vagh kvevhn shc ut curv shc jf ah
opufku ojhrfvk ohatrk ovhkg curv ubnha/ubjbt ohmur urntha sg - ,unutv hbhsc ihc ktrah hbhsc ihc - 

 zf inhx ihbe ,uhbunhhn ,ucua,

R. Meir of Rottenburg (13th century Germany) ruled that if the kehilla was unable to agree, the majority were
enfranchised to choose leaders to make all key decisions and the minority were obligated to follow. 

17.kg uagha orj ,rzdn ut 'kvev uagha vnfxvv in inmg thmuvk ihkufh rhgca ohbubhcvn vaka ut ohba ot :,ktaa
?rcs oua

 vru, vrnt ohcr ka exg kg hf 'gs(c:df ,una)  /, C«Y �v�k oh�C �r h¬"r(j �tcurv rjt ohfkuv 'ohnhfxn kveva ihbg kf kgu
jf vhvh ot rcs oua kg kvev unhfxh tk okugk 'if tk ots /ohcrv ovhkg unhfxha vn kf ohhek ohfhrm ohshjhvu

 :ohcr ka vnfxv rcs kfc 'vru, vrnt ifk /o,nfxv kyck ohshjhc,uyvk ohcr hrjt/
 v inhx u kkf a"trv ,"ua

The Rosh (13th century, Germany) points out that the majority must decide communal affairs and individuals cannot
exclude themselves from majority decisions.  This is based on the Torah principle of  ,uyvk ohcr hrjt ,

12. See for example b. Megilla 26a .
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D] PRACTICAL APPLICATIONS FOR THE STATE OF ISRAEL

18.

       

         
19 vrgv ,hsuvhv vbhsnc ypanu iuyka hrsx - wt lrf 'vru,v hp-kg ktrahk veuj, - dumrv hukv ejmh cr

Before the establishment of the State, Rav Yitzchak Herzog, already Chief Rabbi of the Yishuv, consulted Rav Chaim Ozer

Grodzinsky concerning the manner in which halacha could be incorporated into the legal system of a future state.  Rav

Grodzinsky proposed a solution based on the position of the Ran above - a twin track system whereby the Beit Din had
jurisdiction in principle in disputes between Jews, but a more general legal system applied in relation to dealings with

non-Jews.  However, when addressing the issue of penalties and sentencing, Rav Grodzinsky accepted that the technical

halachic solutions (eg ‘kefel’ and ‘modeh beknas patur’) would not be effective on a state level and a legal system outside

the halacha would be required.
13

     

19.dhhx ,uagk tkt - vru, hrcs kg rucgk tku 'vru,v in tka ihabugu ihfn s"ca 'h,gna :cegh ic rzgkt r"t 'a",
vgava tkt - lfk hutra hbpn tk 'uvukexu s"ck uvuthcvu 'ohbuh hnhc ,cac xux kg cfra sjt ostc vagnu /vru,k
tkt - lfk hutra hbpn tk 'uvuekvu ihs ,hck uvuthcvu 'vbt,v ,j, u,atc jhyva sjt ostc vagn cuau /lfk vfhrm

 /hbta t,khn rsdhn !lfk vfhrm vgava
:m ,unch

Rav Grodzinsky’s reference at the end of the previous source was to the statement of Chazal that even the Beit Din had
special powers to impose punishments which went beyond the letter of the law in certain circumstances.  

13. This proposal whereby multiple legal systems can work together within one state is known as ‘legal pluralism’.  In his book, The Invention of Jewish Theocracy, Alexander Kaye claims

that this was originally the model envisaged by Rav Herzog.  However, in the late 1940s this was rejected in favor of a system of legal centralism.  In Kaye’s words (bid Introduction): 

“Broadly speaking, there were two ways in which religious Zionists attempted to grapple with the obstacles that stood in the way of applying halakha to a modern Jewish state. In the

language of legal theory, one approach would be called legal pluralism and the other would be called legal centralism. It is a central claim of this book that, around the end of the

1940s, religious Zionist elites abandoned legal pluralism, which had until then been the framework for their constitutional thinking, and embraced religious centralism.   ...

According to the ideology of legal centralism, a political territory may have only one system of law, derived from a single source of authority and arranged in a single legal hierarchy.

.... Legal centralism has advantages as a descriptive account of law. The theory tends to be intuitive for citizens of modern states who tend to think it is self-evident that the

government has the exclusive authority to make laws. Legal centralism is also appealing in its simplicity. The law that convicts a murderer is the same law that prohibits parking on a

busy road during rush hour.  There is also another way of imagining the law: legal pluralism. According to this alternative theory, multiple legal systems may coexist in the same

social field. Each system has its own source of authority, often distinct from the state. ... . Legal pluralists, then, recognize the existence of multiple overlapping sources of normative

authority. 

..... most legal historians agree that legal pluralism does accurately describe the way law worked in two specific historical contexts. The first context was the Middle Ages, in which

everyone in the Christian and Muslim worlds lived under a legally pluralistic regime, which had a wide array of diverse legal institutions and authorities that related to each other in

fluid and generally unsystematic ways, sometimes in conflict, sometimes in cooperation. The second was the colonial context. From the nineteenth century, even as European

imperial powers attempted to enforce legal centralism in their own states, they retained in their colonies a system of legal pluralism in which all kinds of local, religious, and “tribal”

law were recognized alongside the law imported by the colonizers.  

These medieval and colonial contexts, in which legal pluralism dominated, were especially significant for the legal thinking of religious Zionists. The legal pluralism of the Middle

Ages was a primary point of reference for religious Zionists. Much of the halakhic precedent that they deemed authoritative was produced in that period, when halakha was only one

of a number of sources of law. Alongside halakha, the non-halakhic legislation of Jewish lay leaders and the laws of non-Jewish rulers were both considered binding by Jews. Legal

pluralism was therefore taken for granted by many of the medieval Jewish jurists whose works were accepted as precedent by religious Zionists. Similarly, the colonial context of the

British Mandate for Palestine, which formed the de facto starting point for Zionist discussions of law, was also legally pluralistic. .... 

It is therefore to be expected that, before 1948, most proposals of religious Zionists regarding the role of halakha in the state were legally pluralistic. They suggested that halakha

should play a role in the state, but not that it should have exclusive legal authority. They typically imagined a Jewish state in which halakha would exist in parallel with the legislation

of a democratically elected parliament. They acknowledged that many aspects of the state would be governed by laws created by human legislators, many of whom would not have

any affiliation with religious Orthodoxy, and who might not be Jewish at all. This legally pluralistic approach provided a way for religious Zionists to address the practical and

theoretical challenges of applying halakha in a democratic state. It also allowed them to legitimize both democratic legislation and halakha simultaneously, granting religious

legitimacy to secular legislation while bestowing the imprimatur of the state on halakha. 

At the end of the 1940s, however, a sea change occurred. For the first time, religious Zionist legal thinking began to reject the model of legal pluralism and to adopt the approach of

legal centralism. A key instigator of this change was Isaac Herzog, who vehemently opposed the very idea of legal pluralism. He and his followers argued that the State of Israel

should be governed exclusively by a single, centralized system of halakha, proposing that Israel’s constitution include a clause designating the Torah as the fundamental law of the

state. Herzog himself described his envisioned constitution as a “theocracy.” He converted many followers to this point of view and convened a large group of rabbis who set about

composing halakhic legal codes in the form of modern law books. “We will not give up on the law of the Torah,” he insisted. “I am ready to sacrifice my life for it. Only on the Torah of

Israel may the state of Israel be built.”  Ultimately, Herzog’s aspirations for a modern Jewish theocracy were ignored by Israel’s political leaders. By the mid-1950s, even Herzog

himself had to admit that his dream of a centralized halakhic state would never be realized. Despite the failure of his ambitions, however, the legal centralism that Herzog

championed continued to shape the legal thinking of religious Zionists in the ensuing decades, and its echoes can be heard in Israeli political discourse to the present day.
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This is cited in the Gemara by Rav Chisda as a purported proof that Beit Din, where needed, could even enact a ruling

permitting an active breach of Torah law. The proof is rejected since the powers of Beit Din cited in this Beraita may

only be invoked ‘lemigdar milta’ - to curb a matter where transgression is rampant an a special safeguard is needed.   

20.ohmurp ogva tuv vga lruma ihs ,hc ohtur ot ',uxbe tku ,ufn hbhs tku ,uapb hbhs .rtk vmujc ihbs ihta hp kg ;t (t)
 ihsv rndb erpc /abug hbhn kf ihc iunn ihc v,hn ihc ihbs ,urhcgc(/un ihrsvbx) vcr vatv erpcu (:m ,unch)hcr rnt thb, 

 /vru,k dhhx ,uagk tkt vru, hrcs kg rucgk tku ihsv in tka ihabugu ihfn ihs ,hca h,gna cegh ic rzghkt
c inhx ypan iauj ;xuh ,hc

The Beit Yosef rules that Beit Din has extra-legal powers in specific circumstances.
14

21.'vtr,v tkc ohsg hba hbpc drva ut 'sjtv rjt sjtv uvtr tkt ,jtf u,ut ihtur ohsgv hba uhv tku ,uapb druvv
 ihbjmrv ukt kf - ,urhejc uajfuv tku ,uehscc ohsgv uajfuva utvphfk i,ut ihxbufohnu rm ojk i,ut ihkhftnu 

 /hkujv scufn ,gecb oxhrfa sg ohruga i,ut ohkhftn lf rjtu ivhghn urmha sg .jk
j vfkv s erp apbv ,rhnau jmur ,ufkv o"cnr

22. //// //// uc cfak kufh ubhtu u,nue hpf rm ouen tuvu - vphfk u,ut ihxhbfn
s vfkv jh erp ihrsvbx ,ufkv o"cnr

One example of this was the ‘kipa’ - a very small jail cell in which a known killer who had escaped conviction on a
technicality could be confined and killed (indirectly) as punishment for the murder.

23.

            

dh wng j-z vbhsnvu vru,v - dumrv hukv ejmh cr

Rav Isaac Herzog, first Chief Rabbi of the State of Israel refers to the ‘division of powers’ model outlined in the Ran and

recommended by Rav Grodzinsky, but ultimately rejects this and is unsure as to whether the two systems could really live

side by side.  In areas which are ‘halachically neutral’ (are there such areas?) there should be no conflict.  But what

about issues of conflict with halacha?  Rav Herzog states elsewhere it is clear that the secular authority cannot go
against Torah!  Would the kehilla model permit any breach of halacha?  The ‘melech’ is also subject to the Torah,

although there are areas where he has wider authority.

24. Judaism has consistently regarded the sacral and mundane as distinct but not disjunct.  Pervasive halachic norms relative to

all areas of personal and communal existence  ....... The ideal polity, then, is one in which religion and state interact ..... The

halakhic state is thus ruled jointly .... Given the broad latitude of halakha .... large tracts of personal and communal life -

virtually the whole social and economic sphere, for instance - are, in effect, independently ruled by two powers whose wills

may .... conflict.

Rav Aharon Lichtenstein Religion and State, ed. A Cohen Contemporary Jewish Religious Thought (NY 1987) pp774-775

14. See the continuation of that section of Beit Yosef for more specific details.
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• R. Nachum Rabbinovitz also wrote extensively in support of the split model of leadership proposed by the Ran.15

25.cur ,gs hpk vgrfv - wogv ,gsw ka daunv ,t iuhkg lrgf onmg kg ufhknva vrzv ,ucr,vu ohudv ,nugka 'rurc
 - vhyreuns trebv tuvu vhv,a vn vhv, ogvuhvh vcgu,u ,ugaru xrvu kcva if,h tk  !uz ,uya ,kcux vru,v iht

lf ugce ohgar ut ohruc ut ohapy ka cura kkdc eru lt 'ohkcuenu ohraflpuv laujv ihtu eu,nk lpuv rnv iht /
scg iht hrva 'uheuj sdbu utruc ,uumn sdb rcs gucek hapj ostv iht /lf gce ogv kf ukhpt ut ogv cur ot od rutk
trpgf tkt vbhtu ,kyucnu vkyc thv hrv 'wv huuhm ,t ,sdubv ukuf ogv ka ut lkn ka vykjv /ubustc surnk hapj

/tgrts
ufu,n ,gcub vbht vbuhkgv u,ufnx ratu 'h,uj,p,v ubhtu hgcy ubht ogf utmun rat 'hsuvhv ogk gdub ubht vz kf lt

"  /sjuhn sutn gdr tuvu 'ogk vhvb hsuvhv ogv uca inzc rsdun gdr ah /.ujcn ruenn tktugna, guna ot 'v,gu
"ause hudu ohbvf ,fknn hk uhv, o,tu /.rtv kf hk hf 'ohngv kfn vkudx hk o,hhvu 'h,hrc ,t o,rnau 'hkuec ,una)

/(u-v:yh" v rchs rat kf :urnthu usjh ogv kf ubghu 'vagb "///(j:oa)vskub uca vzv hgcy-kgvu sjuhnvu ibfu,nv gdrvu /
" :urntc 'ubhcr van ,un ouh cre,vc asjn adsuv 'vnutv'ofhyca 'ofhatr 'ofhekt wv hbpk ofkuf ouhv ohcmb o,t

wv ,hrcc lrcgk /lhnhn ctua sg lhmg cyujn 'lhbjn crec rat lrdu 'ofhab 'ofpy /ktrah aht kf 'ofhryuau ofhbez
"///ohektk lk vhvh tuvu 'ogk uk ouhv l,ut ohev ignk /ouhv lng ,ruf lhekt wv rat u,ktcu lhekt (ch-y:yf ohrcs)/

iughyk juf ehbgnv tuv - ogv thv vkannv vagnkau 'unac rcsk ,ufzv ,t vkannk i,ba tuv ogva - vz iuhgr
tuv /vbuhkgv ,ufnxv tuv ogv - kann ka uz ,hgcy - ,hbukhj vxhp,c /vkannv ,ykjv ,t rpvk shjhk kta
v,agb ogv ,kann /ubgnk eujv ,t eeuj,u unac rcs,a ,udhmb ,rhjc h"g ot 'vrhah vykjv h"g ot 'eeujnv

yrpv smn ykjun ,uhmk ,hhud vkann ,ahrs ,xxucn ,tz kgu 'vbuhkgv ,ufnxk tupht/
cf erp vbvf rhtn wrk iuhgrv rut

R. Meir Kahana took a different view and completely disparaged the idea of democracy since the will of the people could

be imposed even if it were foolish or wicked.  Rather, he sees Am Yisrael as a unique spiritual entity, formed in a moment

of Divine election, and thus as being entirely beyond any form of law other than Torah.

26.

       /
smr wng wu ekj vbhsnvu vru,v 'drcbskuu rzghkt wr

 Rav Eliezer Waldenberg favors the democratic model for the modern State of Israel whereby the majority chose leaders

who make decisions for the whole polity.  He is very against holding plebiscites on which the whole nation votes
regarding important national issues since he is concerned that this will promote civil unrest [androlomusia]. However,

Rav Waldenberg considers that decisions by the elected Knesset will only be binding if they do not go against halacha! 

15. Generally on the issue of religion and State in Israel see the Gavison~Medan covenant written by R. Yaacov Medan and Prof. Ruth Gavison to address issues of religious conflicts in

the State of Israel - https://en.idi.org.il/media/5308/gavisonmedancompact-mainprinciples.pdf.  See also Halakha and Democracy - Professor Gerald Blidstein Tradition Vol 32

No 1 Fall 1997.
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APPENDIX 1 -  RAV AHARON LICHTENSTEIN ON TORAH AND DEMOCRACY16

27. The world of Torah, too, seeks inclusion within the sphere of democracy. This is understandable not only from the practical,

pragmatic view – the public relations perspective. Fundamentally speaking, democratic perception and thinking include

values that are very close to our hearts.

But can we wholeheartedly claim that we are democratic in the broad, secular sense of the term? Are we really able to abide

by total democracy, in which this value is supreme? I believe that the answer to this question is in the negative. ..... 

.... the question is a burning one both because of our devotion to certain democratic values, and as a result of our profound

connection with society in general, and the society in which we find ourselves in particular.

28. Democracy maintains that the source of authority, its root and basis, is the vox populi – the voice of the public. The public

decides, for better or worse; the public determines what is desirable and what is not, both in legal and in moral terms.

We, on the other hand ,,,,, highlight the idea that the source of authority is the Holy One and His will ..... At the same time,

however, one thing must be clear. While we differ regarding the roots of authority, this does not necessarily place us in

opposition to the democratic perception of government, namely, how it is structured and how it is elected. The contradiction

between “they are My servants” and a view of authority as emanating from a human, secular power is one that would exist

even if we were speaking of an oligarchy or monarchy. .... Democracy is not more of a threat to religion than are other forms of

human rule. When the nation demands that Shemuel appoint them a king, this is taken as a rejection of God .... There is a

conflict here not between democracy and Torah, but rather between human authority and divine authority. 

29. Even if one were to advocate monarchy – and in the future, the dynasty of the House of David is destined to be reinstated, as

part of our vision of the redemption – this still does not mean a kingship that sows fear and rules by tyranny. The monarchy

must certainly be sensitive to the public will, and the public will must be able to find practical expression.

30. But we should not suffice with this. The relationship between Halakha and democracy must be examined not only in terms of

reconciling the contradictions. There are certainly contradictions between Halakha and democracy – particularly in the sphere

of the rights of individuals. We must rise above – but not ignore – these points of conflict. We may see Halakha not only as

facilitating the existence of democracy, but also – in certain senses – promoting it, according with it, and going along with it in

the same direction and in the same spirit.

31. The whole world of Halakha is built on the concept of responsibility: a person’s responsibility towards himself, his

environment, his society. Living as a Jew means living with a very high level of responsibility and obligation. While the western

world – from the time of the French Revolution onwards – has focused on rights, the world of Halakha is based on a

declaration of man’s obligation: both general commitment, and commitment that is expressed in tiny details. To the extent

that democracy highlights the sense of responsibility of the citizen and towards the citizen, a democratic society is one in

which the spirit and values of Torah can be realized on a higher and more meaningful level.

32. ..... in a democracy there is a positive spirit on the part of the government – not only on the political level, but also on the

social and human level, and particularly in its attitude towards man. This is fundamentally in agreement with Halakha’s

approach. We do not maintain the blind faith concerning mankind that sometimes prevailed in democratic theories. This faith

characterized the nineteenth century. It contained a dimension of secularism, in contrast to the ancient tradition of

Christianity, and also a certain lack of proportion. Our perception is a far more balanced one. On the one hand, we recognize

the fact that “the inclination of man’s heart is evil from his youth,” but at the same time we speak not only of “human dignity,”

but even “human sanctity” – the Divine spark within one.

16. See https://etzion.org.il/en/halakha/studies-halakha/laws-state-and-society/judaism-and-democracy-part-1-2. This article is based on a  speech delivered by Rav Lichtenstein

at a conference sponsored by the Zomet Institute in Spring 2005, in honor of the publication of the 25th volume of Techumin.
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33. ..... not only is there no contradiction between democracy and Torah thinking; rather, fundamentally, they largely share a

common approach to relationship between the government and the public.

34. There is sometimes a contradiction between the secular-democratic perception, which recognizes the good of the individual

almost to the exclusion of anything else, and according to which the State is supposed to serve the individual, and the Torah

view, which regards the two sides as existing in balance, and which adopts a more complex view. In one sense, our primary

consideration is human dignity; on the other hand, individuals – and the society in which they live – aspire to repair the world

in God’s Kingship, alongside the repair of individual, private man.

35. There is certainly a difference of opinion between the democratic worldview and the Torah worldview regarding the balance

between individual rights and Divine demands. The Jewish nation is a society that has objectives beyond improving the lot of

the individual; its values and aims sometimes supersede and even nullify individual interests. We must grapple with this

conflict both practically and philosophically. At the same time, this does not negate democracy and its values on the

fundamental level, beyond the day-to-day questions.

36. In summary: we cannot assert that there is a perfect overlap between democracy in the broad, secular sense of the concept,

and the world of Halakha. Let us not delude ourselves or our opponents by claiming that there are no gaps, no differences. But

to the extent that we focus on the moral spirit, the human spirit, that should drive and characterize a society worthy of itself, a

society that seeks to build a human world on a super-human foundation – here, the cloak of democracy certainly belongs to

and suits the world of Torah.  As people who believe in Torah, on the one hand, and in the human values of democracy, on the

other, many challenges face us. We must grapple with these issues on the political and practical level, as well as within the

beit midrash, in an effort to nurture and mold both Torah thinking and democratic thinking. In this task, we must constantly

remain aware that, ultimately, the democracy within us is drawn from the world of Torah, and seeks to fulfill the world of Torah.

-------------------------------------------------------

APPENDIX 2 -  RAV MOSHE FEINSTEIN ON THE IMPORTANCE OF VOTING (AT LEAST IN CHU’L)

37.

         
Letter of R. Moshe Feinstein 3 October 1984

17

17. In the subsequent 1984 presidental election Ronald Reagan won a landslide victory (49 States to 1 +DC) over Walter Mondale, even though polls in early 1983 had predicted that

Reagan would lose the election!
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