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PART 1 - REDEEMING HOSTAGES IN EXCHANGE FOR TERRORISTS
OU ISRAEL CENTER - WINTER 2024

* Tragically, over the last 40 years there have been a number of times when hostages have been kidnapped by Arab terrorists and then
ransomed for the release of terrorist prisoners held in Israeli jails. Some of the best known cases are:

(i) The Jibril Agreement - a prisoner exchange took place on May 21 1985 between the Israeli government and the Popular Front for the
Liberation of Palestine. As part of the agreement, Israel released 1,150 security prisoners in exchange for three Israeli prisoners
captured during the First Lebanon War. Many of the Palestinian prisoners released went on to lead the First Intifada which broke out in
1988.

(ii) In October 2000 Hezbollah captured three IDF soldiers in the Sheeba Farms (Lebanon border) area. The soldiers were killed either
during the operation immediately afterwards. In a prisoner swap on January 29 2004, Israel released 30 Lebanese and 400
Palestinian prisoners, handed over the remains of 59 Lebanese militants and civilians, and maps showing Israeli mines in South
Lebanon. In exchange, Israel received former army colonel Elhanan Tannenbaum and the remains of the three IDF soldiers. It later
became known that Tannenbaum had been kidnapped by Hezbollah after being lured out of Israel to engage in an illegal drug deal.

(iii) IDF soldiers Ehud Goldwasser and Eldad Regev were captured along the border by Hezbollah on July 12 2006, sparking the second
Israel-Lebanon war. On July 16, 2008, their bodies were returned to Israel in an Israeli-Hezbollah prisoner swap. In exchange, Israel
returned to Lebanon a Palestinian terrorist convicted of multiple murders of Israelis and four other Hezbollah fighters captured by Israel
during the 2006 Lebanon War, as well as the remains of 199 Hezbollah militants.

(iv) IDF soldier Gilad Shalit was kidnapped by Hamas in June 25 2006 and held hostage by them until his release on October 18 2011.
For his release, Israel handed over 1,027 Palestinian and Israeli Arab prisoners.

* Following the October 7th massacres Hamas kidnapped around 240 Israeli hostages. An agreement was reached on November 21
to release 50 hostages in exchange for the release of 150 Palestinian prisoners.

* In this shiur we will examine the classical Torah sources which address the conflicting considerations when negotiating the release of
hostages. In Part 2 we will examine whether terrorists should be released in exchange for hostages, given the significant possibility
that they will go on to kill and injure others in the future.

A] REDEMPTION OF HOSTAGES IN TANACH
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When Avram hears that his nephew Lot has been taken captive by the 4 kings he musters an army and engages in a battle
to recover the hostages.
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Consider also the kidnap and rape of Dena by Shechem and the military retaliation by Shimon and Levi to recover her.
Ya’akov is very concerned at the impact of their actions in the court of world opinion and the future implications that
could have for the family. Shimon and Levy respond that, even if this is a concern, can Jewish lives and blood be hefker?
The Chumash purposefully remains unclear as to which approach is correct.
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When the king of Arad (who Chazal actually identify as Amalek disguised as Canaanites) raids the Jewish people in the
desert and takes a hostage (which Chazal understand to be just one maidservant), the Bnei Yisrael muster an army to
defeat them and recover the hostage.
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In the time of David, Amalek raided the town of Ziklag' and took its civilian population hostage, including two of David’s
wives. The Jewish people blamed David personally for this tragedy and threatened to kill him. Nevertheless, he was able
to muster an army to fight Amalek and recover the hostages.

B] THE IMMENSE TRAGEDY OF HOSTAGES
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Yirmiyahu prophecies God'’s rejection of the Jews who r’l would be left to death, murder, starvation and taken hostage.
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Chazal explain that each of these terrible fates is worse than the previous. Being taken hostage is the worst of all fates
since it also comes alongside death, murder and starvation.

C] THE GREAT MITZVA TO REDEEM HOSTAGES
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The Rambam lists the Torah mitzvot that are fulfilled through redeeming hostages and suggests that there are even more.

To the Rambam’s list we could also add:

* Hashavat Aveida: Sanhedrin (73a) includes within this mitzva the obligation of returning ‘his own life to him as well.’

* Lo tuchal I'hitalem - ‘you shall not shut your eyes to it.” (Devarim 22:3). This negative mitzva is often associated with the positive
commandment of hashavat aveida. The Netziv in the HeEmek She’eilah associates this mitzva with saving life.

1. The site of ancient Ziklag is disputed. Itis in the Negev, probably close to modern-day Kiryat Gat.
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The Yerushalmi cites a story of one of the Rabbis who was taken hostage. Rabbi Yonatan immediately assumed him to be
dead but Reish Lakish refused to accept that. He went to the bandits to rescue the hostages by force if needed and was
prepare to kill or be killed. In the end, he was able to negotiate a release of the hostages.

* Chazal rule (Bava Batra 8a) that one may even sell a Sefer Torah to raise money for pidyon shevuyim.
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Rabbeinu Bachya ben Asher suggests that God’s opening of the 10 Commandments as the God who took Am Yisrael out
of Egypt, as opposed to the God of Creation, is to stress His role in redeeming the nation from captivity. In turn we are
to imitate God through the mitzva of Vehalachta Miderachav.

D] HALACHIC LIMITS ON REDEEMING HOSTAGES
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The Mishna lists various halachic decrees by Chazal due to ‘tikkun olam’ - measures which are required in the bigger
picture to maintain the balance and functioning of society and the welfare of the Jewish community. Two of these are:
- not to redeem hostages for more than their ‘monetary value’.
- not to assist hostages in escaping. Rabban Gamliel considers this second decree to be for the benefit of other
remaining hostages. ’

DIV INMDY 12N NIT DIV NPT IN NI XNANT XPM'T DIWN - OWN PN NNOND HND YR 11,

0 PY2)
The Gemara asks the reason for the decree not to overpay for hostages. Is it (a) due to financial pressure this places on
the Jewish community, or (b) so as not to encourage the future capture of additional hostages?
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Rashi gives one practical application of the difference between these two reasons - where the captive has a wealthy
family who are prepared to ransom him with their own funds. There is no concern here about financial pressure on the
community, but there is still a concern that this will encourage future taking of captives.
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The Rambam rules clearly like the second reason - that overpaying a ransom will encourage future hostage taking.
Similarly, we may not try and break some of the hostages out of captivity since this may bring more pain and suffering to
the remaining hostages. This is also the opinion of the Rif and Rosh.

2. For Rabban Gamliel the concern is that if some hostages escape those who remain in captivity will be treated more harshly. As such, where there will be no hostages will remain in
this prison after the escape, Rabban Gamliel will permit assisting the escape. The Chachamim would still prohibit this since future hostages may be treated badly as a result.
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The Shulchan Aruch also rules this way, but gives two exceptions to the general halacha not to overpay a ransom: (i) a
person may give any amount of money to ransom themselves’; and (ii) the community may overpay to ransom a talmid
chacham or even a younger brilliant talmid who will likely become a great talmid chacham.

* Clearly the underlying concern in overpaying for the redemption of hostages is not to encourage future hostage taking. The issue of
financial pressure is less relevant, but may kick in if other reasons do not apply.

* The importance of redeeming talmidei chachamim underlines the importance of ensure that the Jewish community continues to have
Torah leadership in the future. This outweighs the concern for potential future hostage taking.
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The halacha permitting overpaying in certain cases is based on a Gemara relating to the churban in which R. Yehoshua
ben Chanina redeemed a bright young boy who later became the Torah leader R. Yishmael ben Elisha. But what
specifically was the reason for the exception in this case?
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Tosafot give three potential reasons why it was permitted to redeem the child for an excessive sum of money:
(i) since there was actual life-threatening danger to the child in this case.
(i) since the child had the potential to become an exceptional talmid chacham.
(iii) since this was a time of churban.

e What does Tosafot mean by a ‘life-threatening’ situation. Isn’t every situation of hostage taking a potentially life-threatening
situation? Clearly, Tosafot understand that some hostage situations present a greater risk than others. Although this reason does not
appear in the Rambam and Shulchan Aruch, we will see that it does figure in some later poskim.

* As to the exceptional case of churban, the Meiri and Ramban understand that it refers to situation where hostage taking is so
common that there is no real concern of increasing it4.

» We saw above that the consideration of the child becoming a Torah leader is ruled in the Rambam and Shulchan Aruch.

* Infact, this became a practical question when, on 6 September 1970, TWA Flight 741 was hijacked by the PFLP Palestinian terrorist
organization and rerouted to Jordan®. On board was Rav Yitzchak Hutner, his wife, daughter, and son-in-law, R. Yonatan David. The
terrorists freed the non-Jewish passengers and held the Jewish passengers hostage on the plane for one week, after which the women
and children were released and sent to Cyprus. The hijacked airplanes were subsequently blown up by the terrorists.

3. Many poskim rule that one may also not overpay for a family member, but the poskim are divided on whether this also applies to a spouse (see Shulchan Aruch EH 78 and
commentaries).

4. Rav Osher Weiss also suggested that in a time of churban there is an increased need to raise the morale of the people. This may permit recovering hostages in situations which
would otherwise be prohibited.

5. King Hussein saw the hijack on Jordanian territory as a revolution by Yassar Arafat and the Palestinians and on September 16, Hussein declared martial law. For the next 10 days, in
what became known as “Black September,” Jordan bombed Palestinian terrorists’ bases and Jordanian forces were deployed - killing thousands of terrorists, capturing many of
their important leaders and driving Arafat and his terrorist group into Lebanon.
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* The remaining 40-plus Jewish men continued to be held hostage in and around Amman, Jordan. Rav Hutner was held alone in an
isolated location while Klal Yisrael davened for his safe release. He was eventually reunited with the rest of the hostages on 18
September, and was finally released on 26 September and flown together with his family members to Cyprus. Israeli MK R. Menachem
Porush chartered a private plane to meet the Hutners in Nicosia.

* There were many people who wished to raise a ransom to release Rav Hutner. However, Rav Ya’akov Kaminetsky was strongly
against such a plan as he felt it would be a chilul Hashem to release Rav Hutner without the other hostages. Rav Kaminetzky also ruled
that it was forbidden to negotiate with the terrorists because we are at war and must not yield to terror. He understood that the heter to
pay large sums for the release of a talmid chacham applied only during peace time and not when the Jewish people were at war.

» However, Rav Moshe Feinstein disagreed and wrote the following letter to Israeli Prime Minister Golda Meir.

18.

An urgent meeting of the Rabbinic Council held a
solemn discussion about the dangerous state of
the captives in Jordan and the difficulty of the
State of Israel to reach a decision on the matter.
We saw fit to express our opinion, the opinion of
the Torah on this matter. In Jewish law, saving a
life takes precedence. If there is no choice, the
State of Israel must comply with the terrorists’
demand in order to save the hostages’ lives. May
God protect His people and may the Jewish
people live in peace. Rabbi Moshe Feinstein,
President of the Rabbinic Council.

E] REDEEMING HOSTAGES WHOSE LIVES ARE DIRECTLY THREATENED

e We saw the view in Tosafot that justifies paying a higher price for the redemption of hostages where their lives are directly
threatened.

* This is based on the reality that most hostages were taken in order to extort money from their family and community. As such, they
were worth far more alive than dead and their lives would normally be preserved. However, sometimes the captors were simply
murderous Jew-haters who were more interested in causing pain and suffering to the Jewish people and who would not hesitate to
murder the captives.
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The Ramban rejects this reason since all hostage situation are potentially life threatening and also because it does not
differentiate between men and women, notwithstanding the great danger of sexual violence to women which justifies
prioritizing their redemption. He prefers the exception relating to rescuing a Talmid Chacham since their loss is often
irreplaceable and affects the wider community.
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The Maharam Lublin’® rules that danger to life and danger of apostasy are NOT considerations which require a hostage
to be redeemed for a very high price. He also rules that the fact that the hostage may also have committed a crime is not
itself a reason to exempt the community from redeeming him’.
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The Pitchei Teshuva® quotes the Maharam Lublin, but also brings opposing views (including the Beit Hillel’ and the
Maharshak) who follow the position of Tosafot that danger to the life of the hostage justifies excessive payment.

However, the Kennest Yechezkel" rules that danger to life is NOT a consideration and suggests that this position of
Tosafot is actually only relevant according to the position in the Gemara that the reason not to overpay is financial
burden on the community, which is not the view we follow. In fact, according to the concern that the hostages will take
more captives, logic dictates that we should NOT pay too much for captives in mortal danger since this will simply
encourage the captors to be more brutal in future.

* As such, there is a dispute among the poskim as to whether danger to the lives of the hostages should be a consideration in
overpaying for their release.

» We will see below and in Part 2 of the shiur to what extent all of these considerations are relevant to our current situation in Israel
and the tragic plight of the hostages held by Hamas

F] THE CASE OF THE MAHARAM OF ROTHENBURG

* One of the most infamous cases of hostage taking in Jewish history was the capture of the R. Meir of Rothenburgin 1286. Following
increased anti-Jewish decrees in Germany and the murder or many of his students, including the Mordechai and the Hagaot
Maimoniyot, the Maharam left Germany with family and followers. He was captured in the mountains of Lombardy, having been
recognized by a baptized Jew, and imprisoned in a fortress near Ensisheim in Alsace. A large ransom of 23,000 marks silver was raised
for him by R. Asher ben Yehiel (Rosh) who later escaped to Spain. However, the Maharam refused it for fear of encouraging the
imprisonment of other rabbis.

* The Maharam died (of natural causes) in prison after seven years. Fourteen years after his death, a ransom was paid for his body by
Alexander Wimpfen!?, who was subsequently laid to rest beside him in the Jewish cemetery of Worms.

6. R. Meir Wolf b Gedalya, Poland (1558-1616). Among his talmidim were the Shela and the father of the Shach.

7. This is case dependant and where paying for the release of this particular hostage would be a chilul Hashem this WOULD be a relevant consideration. In some cases, there is a
greater chilul Hashem in redeeming them and in other cases there is greater chilul Hashem in leaving them captive. It is important to note that the halachic conversation about
redeeming prisoners relates to situations in which Jews were imprisoned without due process and where there was effectively no rule of law. In modern Western countries this is no
longer the case. See R. Michael Broyde's analysis of this issues in
https://www.broydeblog.net/uploads/8/0/4/0/80408218/prisoner_exchanges__2008_.pdf . R. Broyde quotes from Rabbi Yehuda Goldreicht who recounts: “I asked Rabbi
Shlomo Zalman Auberbach about a particular Jew who stole a large sum of money and was caught by the police in America. He was sentenced to a number of years in prison in
America. Was it proper to assist in the collection of money for him [we were speaking about a large sum of $200,000] in order to fulfil the mitzvah if redeeming captives to have him
released from prison? When Rabbi Auerbach heard this he stated “Redeeming Captives?! What is the mitzvah of redeeming captives here? The mitzvah of redeeming captives is
only when the gentiles are grabbing Jews, irrationally, for no proper reason, and placing them in prison. According to what | [Rabbi Auerbach] know, in America they do not
irrationally grab Jews in order to squeeze money from them. The Torah says ‘do not steal’ and he stole money - on the contrary, it is good that he serve a prison sentence so that he
learns not to steal.”

8. R. Avraham 2vi Eisenstadt, 19th century Lithuania.

9. R. Hillel b. Naftali, 17th century Poland and Germany.

10. Rav Yechezkel Katzenellenbogen,18th century Poland/Germany.

11. The Chida writes (in Seder Hadorot) that the Maharam came to Wimpfen in a dream and offered him the two options - that all his descendants would be wealthy or that he would be
rewarded in Olam Haba, and Wimpfen chose the latter.
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R. Shlomo Luria (in the Yam Shel Shlomo) explains that, even though the Maharam was the Torah leader of the
generation, he was concerned that if a very large ransom was paid”, other great gedolim would be captured and the
Jewish community would be left without Torah leadership.
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The Yam Shel Shlomo also writes that the custom his time was for the community to overpay ransom for hostages, either
because their lives were in danger or because oppression of the Jews and against Torah was so severe that whatever the
Jewish community did would not be likely to make it any worse”.

G] HOW MUCH IS TOO MUCH?

* As we saw above, the Mishna prohibits paying ‘too much’ for the redemption of hostages. Since a life is priceless, how are we to
calculate this limit?
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The Radvaz rules that the relevant limit is what non-Jews pay for their captives. And even though he notes that the
Jewish community paid even more than that to redeem their hostages, he tries to find halachic justification for that and
praises the Jewish nation for their kindness, mercy and generosity as children of Avraham Avinu.

12. The non-Jews may not have been aware of the status of Maharam when they captured him. Payment of an enormous ransom would make them aware of this and increase the
likelihood that they would pursue other Torah leaders to extort large sums of money.
13. Both of these reasons follow the position of Tosafot that we saw above.
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* In most Western countries it is considered against public policy for the family of a kidnap victim to pay a ransom for the person

kidnapped. This effectively lowers the ‘appropriate’ ransom value in these constituencies to zero.
* Kidnapping to extort a ransom is in fact a rare crime in most of these jurisdictions.

H] THE ZECHUT OF BEING PART OF THE JEWISH PEOPLE - EVEN IN TIMES OF DISTRESS

* Rav Hutner was asked by his son-in-law, R. Yonatan David, what he was thinking about during the terrible ordeal of the hijack. He
responded that he was thinking about a Rashi on Yevamot 47a.
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When we interview a convert we should explain to them that the Jewish People are severely persecuted and ask if they
really want to join such a community. If they answer - ‘I know and I am not worthy’, we accept them immediately.
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Rashi explains that one has to be worthy of being part of the Jewish nation in the times of their suffering and not
everyone has that merit."*

« In Part 2 we will examine the issue of whether it is acceptable to release terrorists in exchange for hostages.

» We will also begin to consider the more fundamental question of whether ANY of these sources are actually relevant to the situation
in which the State of Israel finds itself today. What are the halachic principles which govern the actions of a sovereign state? Are they
to be found in Shulchan Aruch and, if not, where are their sources.

* In Part 3 we will examine the question of whether there are mitzvot and halachot specific pertaining to war, especially in the way it is
fought today.

14. See Rav Pinchas Gross at https://outorah.org/p/121893/
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