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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

SERIES 2: 58 - SUBJECTIVITY & OBJECTIVITY IN HALACHA
1 - FOUNDATIONS

OU ISRAEL CENTER - SPRING 2023

• Halacha is primarily a legal system and, as such, aims to establish objective, rather than subjective principles. 
• On the other hand there is always an element of subjectivity in the person presenting the she’ela and the specific circumstances of
the halachic scenario.  
• There will also be an inevitable (acceptable? desirable?) element of subjectivity in the character of the posek deciding the halacha -
their training, personality and meta-halachic and hashkafic context.
• Secular law often aims to set objective standards - the proverbial ordinary and reasonable ‘man on the Clapham omnibus’.1  On the
other hand, secular law is not a natural phenomenon; rather, it is shaped by social, political, and cultural forces.
• Over the next few shiurim we will examine certain topics which highlight aspects of objective and subjective approaches in halacha,
such as the mitzva of beged ish, the question of smoking (especially on Yom Tov), the issue of habituation in sexual prohibitions and
the concept of Dat Yehudit in the mitzva of tzniut. 

A] THE MECHANICS OF PSAK

1. Hora’ah is comprised of two elements: pesak and pesika, respectively. The former refers to codification, the formulation of the
law pertinent to a given area; and it is most characteristically manifested in the adoption, on textual or logical grounds, of one
position in preference to others.  As such, it is, essentially, the concluding phase of the learning process proper, whether on a
grand or a narrow scale, and its locus is the bet midrash.
Pesika, by contrast, denominates implementation. It bespeaks the application of what has already been forged in the crucible
of the learning experience to a particular situation. It does not entail the definitive postulation of the law governing a delimited
area or its detail, but, rather, the concurrent and coordinate meshing of all aspects, possibly drawn from widely divergent
spheres, obtaining in a concrete situation.  Its venue is, publicly, the bet din or, privately, the meeting of inquirer and
respondent. It does not necessarily demand of the posek that he take a stand or break fresh ground. Its challenge lies in the
need to harness knowledge and responsibility at the interface of reality and halacha.

The Human and Social Factor in Halacha Tradition Journal 36:1 p3-4

• We need to consider objectivity and subjective in BOTH of these processes.

B] HOW OBJECTIVE IS THE PROCESS OF PSAK?

B1] THE OBJECTIVITY OF HALACHIC PRINCIPLES

2..elnx` azinln ec oh azinl ah - yiwl yix xn`c rny `z
:giw zenai

In a number of places, Chazal make the statement - ‘tav lemeitiv tan du’ - a woman would prefer to be married (even
under difficult circumstances) than remain single.  Is this a sociological observation of their times or a halachic reality
independent of social context?

1. Coined by Sir Richard Henn Collins MR in the 1903 English Court of Appeal libel case, McQuire v. Western Morning News, [1903] 2 K.B. 100 at 109 per Collins MR.  More recently,
Lord Reed in the UK Supreme Court (Healthcare at Home Limited v. The Common Services Agency [2014] UKSC 49) commented: “The Clapham omnibus has many passengers. The
most venerable is the reasonable man, who was born during the reign of Victoria but remains in vigorous health. Amongst the other passengers are the right-thinking member of
society, familiar from the law of defamation, the officious bystander, the reasonable parent, the reasonable landlord, and the fair-minded and informed observer, all of whom have
had season tickets for many years.”
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3. This has absolutely nothing to do with the social and political status of the woman in antiquity. The chazaka is not based on
sociological factors but on a [verse] in Bereishit “and your desire shall be to your husband” ... It is not a psychological fact, it
is an existential fact ... To say that ‘tav lemeitiv tan du milemeitiv armelu’ was due to the inferior political or social status of
women at that time is simply misunderstanding the chazaka ... Not only the halachot but also the chazakot [of our Sages of
blessed memory] introduced are indestructible. You must not tamper, not only with the halachot, but even with the chazakot.
For the chazakot spoke ... not upon transient psychological behavioral patterns, but on permanent ontological principles
rooted in the very depths of the metaphysical human personality, which is as changeless as the heavens above

“Surrendering to the Almighty” - an address delivered by Rav J.B. Soloveitchik to the Rabbinical Council of America in Nov
1975 - printed Jewish Press Oct 16 1998, p322

Rav Soloveitchik was of the view that this principal is an existential halachic fact, not a social construct3.

4. Objectification4 reaches its highest expression in the halacha. Halacha is the act of seizing the subjective flow and converting
it into enduring and tangible magnitudes.  It is the crystallization of the fleeting individual experience into fixed principles and
universal norms.  In short, halacha is the objectifying instrument of our religious consciousness, the form-principle of the
transcendental act, the matrix in which the amorphous religious hylo is cast.

Halachic Mind - Rav J.B. Soloveitchik p. 85

• For Rav Soloveitchik, objective forms of halacha can then be used to create three types of religious subjectivity:
(i) philosophical concepts, or components of a word perspective;
(ii) elements of the religious experience, and particularly the inner experience of mitzvot.5  
(iii) halachic values;

5. .Li ¤zŸa£̀©l ‡d r ©A §W¦p x ¤W£̀ däŸH ©d u ¤x ῭ d̈ z ¤̀  Ÿ §W ©xï §e z̈`äE Kl̈ a ©hi¦i o ©r ©n§l ‡d i¥pi ¥r §A aFH ©d §e xẄÏ ©d z̈i ¦Ur̈ §e
 gi:e mixac

6.,jev xy` eizecre eizewg xenyzy xn` dlgzn ik ,dfa dpeekde .oicd zxeyn miptle dxyt ef exn` - dti yxcn dfa epizeaxle
  .xyide aehd ade` `ed ik ,eipira xyide aehd zeyrl jzrc oz jev `l xy`a mb xn`i dzrelecb oipr dfexyt` i`y itl ,

,daxd mdn xikfdy ixg` la` ,mlk zepicnde aeyid ipewze epzne e`yn lke eirxe eipky mr mc`d zebdpd lk dxeza xikfdl
 oebklikx jlz `l ,xehz `le mewz `l ,jrx mc lr cenrz `le ,yxg llwz `l ,mewz daiy iptnjxca xnel xfg ,oda `veike , 

.oicd zxeyn miptle dxytd dfa qpkiy cr ,xac lka xyide aehd dyriy llk 
my o"anx

The Ramban explains that, although the Torah includes hundreds of mitzvot and thousands of details, it could not
possibly legislate specifically for every case in every time and place.  It therefore includes this general mitzva bein adam
lechavero which requires us to be fair and honest and use our moral and ethical judgement to derive halachic values
which will apply in other circumstances.

7. .m ¤ki ¥dŸl¡̀ ‡d i¦p£̀  WFcẅ i ¦M Ei §d ¦Y mi ¦WŸc §w m ¤d¥l£̀ Ÿ §x ©n ῭ §e l ¥̀ ẍ §U¦i i¥p §A z ©c£r lM̈ l ¤̀  x ¥A ©C
 a:hi `xwie

8.de`zd lra `vni k"` ,oiide xyad zlik`e ezy`a yi` d`iad dxizde mixeq`d milk`nae zeixra dxidfd dxezd ik oiprde
xeqi` xkfed `ly ,zelapd lka epevxk xacie ,enl xya illefa oii i`aeqa zeidle ,zeaxd eiyp e` ezy` znfa sehy zeidl mewn

 ,dxeza dfdxezd zeyxa lap didi dpde deve ,ixnbl mze` xq`y mixeqi`d hxty ixg` ,aezkd `a jkitl :illk xacadidpy 
aehde xyid ziyre llka xn` ....oipicd ihxt zxdf` ixg` ik ,dfa `veika lelkle hextl dxezd jxc dfe ...... zexzend on miyext

.'zeayz' xn`py illk dyra migxhde e`la zek`lnd xq` - zayd oipra oke ....
 a:hi `xwie o"anx

This is a parallel statement of the Ramban relating to the mitzva of ‘kedoshim tihiyu’ and mitzvot bein adam lemakom.  A
person might be a gross glutton and get drunk all day eating kosher meat and drinking kosher wine and never technically
break any mitzvah.  Kedoshim tihiyu comes to teach that we have an overriding obligations to follow the spirit of the law.

2. My emphasis.  Note - this is NOT the only approach to ‘tov lemeitiv’ and the agunah issue.   
3. An important read on Rav Soloveitchik’s approach to objectivity and subjectivity in halacha is Chapter 31 of R. Reuven Ziegler’s work Majesty and Humility (2012).  R. Ziegler writes

(p335) that “we do not asked ‘why’ these objectified concepts are as they are, nor do we seek their antecedent causes.  Since religion is an autonomous domain, to find a ‘cause’
would be to subordinate the religious concept to some other, foreign domain.  Moreover, we cannot retrace the original subjectivity that gave rise to objective religious concepts and
phenomena.  Instead, reconstruction accepts the objective data as they are, asking ‘what’ they entail and what ideas emerge from them”.  

4. R. Ziegler writes that, for Rav Soloveitchik, “Isolating religion’s objective elements is therefore a two-step process.  First the inquirer must gather all the crystallized, objectified forms
of religious consciousness, such as texts, norms, rituals, doctrine and prayers; second, the inquirer must subject these to rigorous, creative analysis so as to draw out and define
their conceptual principles (p 334-335).

5. See Majesty p 336 and R. Ziegler’s expansion of these ideas.
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• As such, the methodology of the Torah is to supplement the details of mitzvah with Torah ‘meta-principles’ which provide the context
and backdrop to our practice of the mitzvot generally and set the ‘spirit’ of the law, enabling the formulation of halachic values.
• For Rav Soloveitchik, the rooting of halachic values in the details of the halacha itself is an even more important source than the
midrashic discussions in Chazal which outline hashkafic values and priorities.

(iii) elements of the religious experience, and particularly the inner experience of mitzvot.6  

9. .... there is only a single source from which a Jewish philosophical Weltanschauung could emerge: the objective order - the
Halakha.

Halachic Mind - Rav J.B. Soloveitchik p. 101

10. There is no direct approach to pure religious subjectivity. Objective forms must be postulated as a point of departure, and by
moving in the minus direction, one may gradually reconstruct underlying subjective aspects. Objectivity explored in retrospect
yields subjectivity; other methods are fruitless. ....

Halachic Mind - Rav J.B. Soloveitchik p. 81

11. ... `nlr miiwne `ziixe`a da lkzqn yp xa .`nlr `xae `ziixe`a lkzq` `ed jixa `ycew
:`qw dnexz zyxt (zeny) a jxk xdef

One element of the objective reality of halacha is connected with a mystical idea found in the Zohar that the Torah
pre-existed the world and God used the Torah as a blueprint for the world.  As such, Torah does not reflect the world but
rather the physical world is a reflection of the reality of Torah

• Nevertheless, Rav Soloveitchik did not view the process of pesika as an entirely objective one - we will address this below.

B2] THE ROLE OF CHIDDUSH IN REACHING PSAK

• In the model presented above, there are two phases to reaching an objective psak:
- Gathering the relevant sources.  This has a high degree of objectivity since they are usually presented equally to all, usually in texts.
- Creative analysis to define the conceptual principles and apply them to specific cases.  This is a less objective process, and different
poskim will bring different meta-halachic tools to that process.
   

12.iaxe ,odkd iqei iaxe ,dippg oa ryedi iaxe ,qepwxed oa xfril` iax - od el`e i`kf oa opgei oaxl eid micinlz dyng ....
 qepwxed oa xfril` iax - ogay dpen did `ed .jxr oa xfrl` iaxe ,l`pzp oa oernydth ca`n epi`y ciq xeaiaxe ..... 

 jxr oa xfrl`xabznd oirnrixkn dipy ska qepwxed oa xfril`e mipf`n ska l`xyi inkg lk eidi m` xne` did `ed .
xfrl` iaxe mdnr s` qepwxed oa xfril` iaxe mipf`n ska l`xyi inkg lk eidi m` enyn xne` le`y `a` .mlek z`

.mlek z` rixkn dipy ska
 g dpyn a wxt zea` dpyn

The Mishna in Avot contrasts two styles of Torah greatness - R. Eliezer, the sealed cistern that never loses a drop and R.
Elazar b. Arach, the ever-flowing spring.  The Mishna consciously avoids ruling on which of these is more valuable.

13.,izrny mdl xn` dxyr mizy .dkeq zeklda zekld miyly edel`ye oeilrd lilba zayy xfril` iaxa dyrn :opax epz
`ly xac xnel ipezwwfd :mdl xn` - ?drenyd itn `l` opi` jixac lk :el exn` .... .izrny `l ,mdl xn` xyr dpeny

.mlern iax itn izrny `ly xac izxn` `le ..... ?!izeax itn izrny
.gk dkeq

R. Eliezer represented an aspect of Mesora which was rooted in faithful transmission and not innovation.  He would
never say anything in Torah which he not heard and received from his teachers.

14.:mdl xn` .oiriwta ryedi iax ipt liawdl ekldy `nqg xfrl` iaxe dwexa oa opgei iaxa dyrn :opax epzdid yecig dn 
meid yxcnd ziaa ,ok it lr s` :mdl xn` .oizey ep` jinine ,ep` jicinlz :el exn` ?yecig `la yxcnd zial xyt` i`.

.b dbibg
However, R. Yehoshua championed ‘chiddush’ in halacha.

6. See Majesty p 336 and R. Ziegler’s expansion of these ideas.
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15.xfg ...... gikei df aexg - izenk dkld m` :mdl xn` .epnid elaiw `le mleray zeaeyz lk xfril` iax aiyd meid eze`a
lka ezenk dkldy xfril` iax lv` mkl dn :dxn`e lew za dz`vi .egikei minyd on - izenk dkld m` :mdl xn`e
jixa `ycew ciar i`n  :dil xn` ,edil`l ozp iax digky`  ...... !`id minya `l :xn`e eilbx lr ryedi iax cnr !mewn

.ipa ipegvp ,ipa ipegvp xn`e jiig `w :dil xn` - ?`zry `idda `ed
:hp `rivn `aa

Rabbi Eliezer here famously tried to bring the most objective truth (God) to the halachic process by bringing a proof for
his opinion from a Bat Kol.  This was rejected by Rabbi Yehoshua who insisted on the right of the human posek to apply a
human (and by definition more subjective) approach.

16. `ed izeny xfril` iaxc meyn .... ryedi iaxk oiyer eid xfril` iax ly eini lk)zetqez`ed izenyc m"ayxe z"x yxite - 
 epiidi`ny icinlzn dedc(

:f dcp
The rejection of R. Eliezer is rooted in his origins in Beit Shammai.  R. Yehoshua came from Beit Hillel.7

17. sqei axcipiq (daxd zeziixaa iwa didy ..... - i‡yx) mixd xwer daxe (letlta xzei ccegn didy ..... i‡yx) .,`zry edl `kixhv`
 .`ihg ixnl oikixv lkdy ,mcew ipiq :edl egly ?mcew mdn dfi` mixd xwere ipiq :mzdl egly

.cq zekxa
Later, within the scope of accepted normative halacha, these too approaches are represented by ‘Sinai’ and ‘Oker
Harim’ .

• The Netziv (in Kidmat Haemek) analyses of the ebb and flow of chiddush vs mesorah over the history of the Jewish people through the
dynamic of AISH-DAT8.  Aish is the process of chiddush and Dat is the process of masoretic consolidation and transmission.9 

B3] CHIDDUSH -VS- SHINUI

18.mlerl wlg el oi` miaeh miyrne dxez ecia yiy it lr s` dkldk `ly dxeza mipt dlbnde .... xne` ircend xfrl` iax
 .`ad

 `i:b zea`
Perverting the course of halacha is one of the most serious sins, for which one loses one’s place in Olam Haba!

19. Judaism allows for chiddush, innovation, but not shinuy, change. Despite this emphasis on tradition, Judaism is not frozen in
place [see Halakhic Man, Part Two].  Minor practices, such as the design or color of a synagogue’s parochet, can change easily. Rules
that are more rigid must also respond appropriately to changed circumstances. Someone committed to the mesorah must
inquire of his rebbe muvhak to learn when and how to change practices while remaining within traditional attitudes and
patterns of behavior.

Just like science progresses, so too halachah advances. The midrash states, “There is no day in which God does not innovate a
halachah in the Heavenly court” ( Bereishit Rabbah 49:2). Similarly, Yalkut Shimoni (Shoftim 49) explains the verse “Yivchar elohim
chadashim”  - they chose new gods” (Judges 5:8) as “Yivchar Elokim chadashim”-  God chooses new, that God appreciates
Torah innovations. The Rav would often say that Judaism allows for chiddush - innovation, but not shinuy - change. [See Halakhic
Mind, n. 98; And From There You Shall Seek, p. 108.]

Not every chiddush, however, is acceptable. Tosafot (Pesachim 50b, s.v. ve’kam) note a contradiction between two Talmudic
passages. The gemara in Pesachim (50b) states that one should learn Torah even without the proper motivation, because
from doing so he will eventually arrive at the proper motivation. In contrast, the gemara in Berachot (17a) states that he who
studies Torah with the wrong motivation would have been better off never having been born. The Netziv (Meishiv Davar 1:46 and other

places) resolves this contradiction by explaining that learning extant Torah without issuing a new ruling or an innovative
interpretation is certainly permissible, even a mitzvah, regardless of motivation. After all, he is learning Torah. However,
chiddushei Torah, creating new interpretations, requires the proper motivation and, if done with the wrong intentions, is
spiritually poisonous because the practitioner biases his judgment toward his personal desires.

7. Hillel himself championed the use of hermeneutic principles as part of the creativity of halachic psak.  This may also reflect a different in approach between the academies in Bavel
(Hillel) and Eretz Yisrael (Shammai).

8. From Devarim 33:2 -  Ÿe¾pi ¦ni «¦n W ¤c ®Ÿw z´Ÿa §a ¦x ¥n d̈z ῭ §e o ½̈x`R̈ x́ ©d ¥n Æ©riÆ ¦tŸed Ÿen ½̈l Æxi ¦r ¥V ¦n g³©xf̈ §e Æ̀ Ä i¬©pi ¦Q ¦n ' ºd x À©n Ÿ̀I ©e[z̈C W¬¥̀ ] zcy` :Ÿen«̈l 
9. For a summary of the Netziv’s thesis see http://www.hashkafacircle.com/journal/R3_RS_AishDat.pdf    
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The Netziv continues that this applies not only to new interpretations but also to innovations in practice. When one performs a
mitzvah, even with improper motivation, he has at least performed an incontrovertible mitzvah act. When one creates a new
practice, however, if his intention is not entirely proper then there is nothing by which to establish the practice as a mitzvah. It
is not a mitzvah act but a subterfuge for an agenda.

Rav Herschel Schachter - Jewish Action Vol 71 #210

B4] INTERNAL AND EXTERNAL DRIVES TO CHIDDUSH

20. Though the Torah is God-given, halacha is neither static nor stagnant; rather it demands human involvement.  Active study and
participation in deriving the halacha from the Rabbinic sources are fundamental components of the halachic process.  These
endeavours often produce unexpected conclusions - this is the essence of chiddush. 

A variety of factors, both internal and external to halachic texts, drive intellectual innovation.  Every legal system inherently
requires study and interpretation, which lead to incremental changes within the law.  As more study occurs, further
understanding of and approaches to the law are developed and, ultimately, the law undergoes more change.  Partly as a result
of the religious responsibility to study and understand Jewish law that is embraced by its adherents, Jewish law has undergone
an intensely deep and broad investigation and exploration.  Jewish law contain a large corpus of complex laws, including
ambiguous and inconclusive primary texts, and a multiplicity of approaches to understanding its concepts.  Against the
backdrop of these and many other factors, the posek seeks to understand and apply the law..... External factors that drive
chiddush include changes in society, technology and economic conditions.  As reality changes, the principles of a particular
halacha must be analyzed again and appropriately applied to the new situation. 

While poskim universally aim to explore the concepts behind rules, their approaches differ.  For example, when faced with a
contradiction - between two sources, among several commentaries, or between practice and law - poskim exhibit two primary
approaches:  “harmonization”, where a posek re-reads the text(s) to minimize and resolve contradictions, and “ruling” where
a posek simply accepts one opinion over another.  Of course, some poskim stake out a middle ground, at times using each of
these two methods, leading to a more complex understanding of the law

Innovation in Jewish Law - A Case Study of Chiddush in Havineinu (Michael J Broyde 2010 Urim Publications pp133-134)

21. Clearly, interpretation is inherent within halacha; it is a necessary and natural process, not a conscious, unbounded act of
modification

ibid p136

• See the Appendix for a longer piece by Rav Soloveitchik on the importance and limitations of chiddush in halachic psak  

B5] ‘ITMAR HILCHATA’ vs ‘HALACHA KEBATRAI’ - THE ABILITY OF LATER RABBIS TO ARGUE ON
EARLIER

• The principle of ‘Chatimat HaShas’ - that later poskim may NOT argue on the conclusions of the Talmud - is fundamental to the
halachic process.  However, this potentially means that every halachic ruling AFTER the Shas is in principle capable of being overruled
by a later authority, as long as that later authority does not reject the psak of the Talmud. 

22.xkfp epi`y xg`n eilr welgl leki miwqeta xkfedy enk oicd oi`y zegxken zei`x gkn exec ipale oiicl d`xp m`c `"i edin
 `xnba(y"`xd mya xeh) .)`"xbd xe`iaseq iy` axe `piax' - 'ilretd 'ta y"nk welgl y"k rexbl `le siqedl zeyx oi` 'nbd lrc - 

 .('d`xed
  my `"xbd xe`iae ` sirq dk oniq mipiic zekld htyn oyeg jexr ogley `‡nx

This is the approach of the Rema who rules that later authorities may indeed argue with earlier one, at least in principle.

23.`lc ... ?xkfpy xg`l i`n .wgcd zrya eilr jenql xfril` 'x `ed ick :xn` xkfpy xg`l ,xfril` 'xk iax dyre dyrn
`zklid xnzi` .xnk `le xnk `l 

:h dcp

10. http://www.ou.org/index.php/jewish_action/article/76593/ 
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However, Chazal also introduce a concept of ‘itmar hilchata’ - ‘the halacha has been stated’.  This means that, in some
cases where an earlier authority has issued a ruling which has been accepted, this cannot be overruled by later poskim.

24.`id ... dxexa dpynde mdxa` obnd sqei ziad oxn enk - miig ep` mditn xy` epizeax itn zlaewnd d`xedd xac seq
 zniewn d`xed.zifbd zkyla oixcdpq itn enk

`‡n azka dxez - yi` jefgd zexb` uaew
Some authorities regard poskim later than the Talmud as effective red lines that cannot be crossed by later poskim.

C] PESIKA AND THE SENSITIVE APPLICATION OF HALACHA TO A SPECIFIC QUESTIONER

25. .... the cogency and legitimacy of a "human" approach to pesak, appears, to many, problematic. They would have us believe
that the ideal posek is a faceless and heartless supercomputer into whom all of the relevant data is fed and who then
produces the right answer. Should this standard not be met, the shortfall is to be regarded as a failing, the lamentable result
of human frailty .....

On this reading, the process of pesika, properly conceived and executed, bears no semblance to an existential encounter
between seeker and respondent. It entails, rather, the application of text to problem, the coupling of code and situation. This
conception does not necessarily preclude reckoning with the specific circumstances of the question and questioner, as these
may very well be part of the relevant objective data. The prevailing tendency, however, would be to dwarf this factor; and as to
the human aspect of the meshiv, that would be obviated entirely. He, for his part, is to be animated by the precept that "we do
not have mercy in judgment," and hence, to pass on the merits of the issue with imperviously stony objectivity. 
Purist proponents of this approach often cry it up as the "frum" view of pesika. In reality, however, this portrait of a posek is
mere caricature, limned by those who, at most, kar’u ve-shanu, but certainly lo shimshu.  As anyone who has been privileged
to observe gedolim at close hand can readily attest, they approach pesak doubly animated by responsibility to halacha and
sensitivity to human concerns. The balance between norm and need may be variously struck. There certainly are ideological
differences among poskim over how much weight to assign the human factor ..... In principle, however, recognition of this
factor is the rule rather than the exception

The Human and Social Factor in Halacha Tradition Journal 36:1 pp 6 ff

26. …while, of course, for the committed Jew, halakha, as a normative order, can never be superseded by external pressures, a
specific halakha may be flexibly applied and, in a sense, superseded by the internal dynamics of the halakhic system proper.
And this, in two distinct, albeit related, ways. The first entails recourse to a phalanx of factors, of human and social import,
which affect decision as acknowledged halakhic elements. At the apex stands, of course, pikuah nefesh, but other factors,
local or general, of lesser gravity, also abound. These include physical and psychological pain, financial hardship, social
harmony, and human dignity, sensitivity to any or all of which can affect pesak measurably. Yet, while the modus operandi
concerning these factors - the measure of a posek's awareness, how they are defined, and how liberally they are applied - may
be of crucial practical significance, they do not constitute, philosophically, the heart of our problem. For their inclusion in the
halakhic equation means that, even at the formal and technical level, two supposedly identical situations are, in effect, not
identical at all. Our primary concern is therefore the second route - the latitude allowed a posek for differential decision even
when all things are indeed, formally and technically, even.

That latitude is grounded in the pluralistic aspect of halakha. The halakhic order comprises three distinct tiers. There is, first,
an ideal, and presumably monistic, plane, the Torah which is ba-shamayyim. It is to this that the gemara in Bava Metsia
alludes when it ascribes to the Ribbono Shel Olam a position with respect to an issue in taharot.  There is, as the final stage,
the definitive corpus, the genre of the Shulhan Arukh, which, having decided among various views, posits  - again monistically
- what is demanded of the Jew. Intermediately, however, there is the vibrant and entrancing world within which exegetical
debate and analytic controversy are the order of the day, and within which divergent and even contradictory views are equally
accredited. The operative assumption is that, inherently and immanently, the raw material of Torah is open to diverse
interpretations; that gedolei yisrael, all fully committed and conscientiously and responsibly applying their talents and their
knowledge to the elucidation of texts and problems, may arrive at different conclusions. License having been given to them all
to engage in the quest, the results all attain the status of Torah, as a tenable variant reading of devar Hashem: "Both these
and those are words of the living God."

ibid p 10
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27. It is this concept which undergirds the legitimacy of recourse to minority opinions bi-sha’at ha-dehak. Inasmuch as these
opinions are not simply dismissed as erroneous but procedurally rejected ... they are very much alive, held in reserve where
they can be culled from the shelf in a crisis. In effect, the principle of "Rabbi So-and-so is worthy of being relied on in exigent
circumstances," states, that while a given view has been accepted le-halakha, as part of our third tier, in an emergency we
envision ourselves back at our middle tier, sans decisive resolution, and hence as authorized to heed another view. Moreover -
and this is no less remarkable - under the pressure of circumstance, we are not bound by the general directive of sfeka
de-oraita le-humra, but are entitled to follow a lenient minority.11 

This license raises obvious questions. How liberally and by whom can it be exercised? From how far back can discarded shitot
be extracted - from the mishna, the gemara, rishonim, early aharonim? Which views, if any, might indeed be treated as error,
and on what basis? At the practical plane, these issues need to be clarified, but that task lies beyond my present scope. Here,
I content myself with an account of the principle and its rationale, as a manifestation of concern for the human and social
element within pesika.

It is sometimes thought that the Rav was opposed to this approach. To the best of my knowledge, this assumption is primarily
based upon a page drawn from Ma Dodekh Midod in which he emphatically rejects the notion that psychosocial elements are
factored into the halakhic process and affect its course. Several sentences in this vein are admittedly sharp and sweeping.
And yet, careful examination of this tenuously balanced passage reveals that its primary thrust is not denial of human
considerations but insistence upon the autonomy of halakha. Commiseration is acknowledged as a legitimate factor
stimulating the posek's quest for a solution but is barred as a component of the halakhic process proper, once that has been
set in motion

ibid p 11

28. These are immanent questions, to be honestly and conscientiously confronted; and surely we have no right to demand of a
posek, almost as a matter of moral and personal right, the most comforting answer. The notion that "where there is a rabbinic
will there is a halakhic way" both insults gedolei Torah, collectively, and, in its insouciant view of the totality of halakha,
verges on the blasphemous. What we do expect of a posek is that he walk the extra mile - wherever, for him, it may be -
harnessing knowledge and imagination, in an attempt to abide by his responsibility to both the Torah with which he has been
entrusted and to his anguished fellow, whose pangs he has internalized. For insensitive pesika is not only lamentable apathy
or poor public policy. It is bad halakha. To the extent that kevod ha-beriot, for instance, permits a "violation," be it of a
de-rabbanan injunction, actively, or of a de-oraita, passively, failure to act on that principle undercuts a spiritual ideal. The
Rav was fond of quoting the Chafetz Chayyim to the effect that interruption of keriat shema, where enabled, mi-penei
ha-kavod, was not permissible but mandatory.

Human dignity12 - the Rav would have preferred the term, "human sanctity"- is hardly a neutral matter. Poskim, especially in
the modern era, are often reluctant to invoke broad axiological hetterim when they can construct more narrowly based
decisions, in which local and possibly technical factors are more prominent. Pesika can congeal into pesak, and a decision
issued, with trepidation, in light of special circumstances, may then enter the halakhic world as a precedent. The danger is
particularly acute at a time when many, within and without the pale of commitment, seek to pounce upon every such pesak in
order to promote an ideological agenda. We should realize, however, that such reserve may exact a practical and educational
toll, as awareness of certain values and their place within halakha may become jaded. Be this as it may, we can recognize the
position of the human and social factor within halakhIc decision as firmly secure. And, were visible evidence necessary, surely,
the two greatest poskim of our generation, Rav Moshe Feinstein and Rav Shlomo Zalman Auerbach z.t.l., are prime exemplars

ibid p 13-14

29. In this respect, one factor is, however, critical: the degree of self-conscious awareness which a posek brings to his encounter
with extraneous considerations. Where that level is low, the danger of distortion is great. A talmid hakham needs to examine
himself and his situation candidly, to ascertain that whatever cultural forces, possibly unknown to predecessors, he confronts
and perhaps absorbs, are filtered through the prism of his Torah personality and do not simply seep through the pores of his
semi-conscious being

ibid p 12

11.     This position is subject to halachic debate and not universally agreed upon.
12. In addition to the meta-halachic principle of ‘kavod haberiyot’ consider other meta-halachic principles such as ‘deracheha darche noam’, ‘et la’asot laHashem’, ‘darchei shalom’

and broader halachic/hashkafic principles such as yirat Shamayim and the importance of appropriate chumra, ahavat Yisrael and the importance of appropriate kullah, avoiding
machloket etc.
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