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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

SERIES 2: 46 - CHANUKAH & THE DEVELOPMENT OF TORAH SHEB'AL PEH
OU ISRAEL CENTER - WINTER 2022/23

A] THE CHAIN OF TORAH SHEB’AL PEH
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The first Mishna in Pirkei Avot teaches that the Mesorah was passed down from Moshe to Yehoshua and on through the
generations to the end of the Second Temple period.
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1. Moshe Rabbeinu Special prophecy Torah Min HaShamayim - see below
2. Yehoshua Regular prophecy - Lo Bashamayim Hi - see below
3. Zekeinim Judges
4, Nevi'im In what capacity?
5. Anshei Knesset HaGedola ¢. 370-312 BCE - Ezra/ Great Sanhedrin of 120
* Tanach is closed
* 2nd Temple constructed
e Purim story - 353 BCE
6. Shimon Hatzadik (c300 BCE?) * Greek Era* Meeting Alexander the Great?
1. Antigonus of Socho (c200 BCE) * Septuagint - translation of Tanach into Greek: 245 BCE
¢ Emergence of Sadduces
8. Yosei ben Yoezer and Yosei ben Yochanon (c160 BCE) * Yosei ben Yoezer executed by Greeks and Hellenists.
9. Yehoshua ben Prachya and Nitai of Arbel (c130 BCE) * Chanukah Story (140 BCE) and Hasmonean Dynasty
10. Yehuda ben Tabai and Shimon ben Shetach (c80 BCE) * Alexander Yannai/Shlomtzion Hamalka
11. Shmaya and Avtalyon (c50 BCE) « Jewish Civil War between Hyrcanus and Aristoblus
* Romans conquer Jerusalem under Pompey - 63 BCE
12, Hillel and Shammai (c10 BCE) * King Herod - 35 BCE
B] MOSHE'S PROPHECY vs LATER PROPHETS
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God spoke to Moshe ‘face to face’. Yehoshua’s role was as Moshe’s faithful assistant. Yehoshua was not a Navi on the
same level as Moshe.
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Yehoshua WAS however a Navi and received prophecy.
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Moshe experienced Nevua with a clear vision ‘through a clear glass’. Other Nevi’im experienced an occluded vision.
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The comparison of Moshe’s and Yehoshua’s prophecies was as the sun to the moon.! Moshe generated light but
Yehoshua only reflected it.
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This Gemara explains how God refused to communicate Torah to Yehoshua - as a Navi - in the way he had to Moshe.
Instead, God told him to ‘go to war’ - literally, and perhaps also metaphorically in the ‘war of Torah’ - ie intellectual
derivation of God’s will

1. Note however that, although the light of the moon is a reflection of the sun, the moon does not look identical to the sun, but has its own unique contours. So too, each generation
reflects the light of those before, but has their own relationship with and perspective on Torah.
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Even up to the time of Shmuel the people were asking for halachic guidance by prophecy and were told that this is no
longer the way to derive halacha. The Torah is not in heaven and cannot be accessed in the manner that Moshe did.
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We see the beginnings of the process of the Jewish people engaging in the halachic process in the time of Otniel.

We have seen a number of references to NNV - literally ‘forgetting’, although we will below that this expression actually represents
something more profound in the development of the halachic process.

C] PROPHECY AND THE HALACHIC PROCESS

C1] RAMBAM - PROPHECY MAY NEVER BE USED IN THE HALACHIC PROCESS
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The Rambam’s position is that prophecy may not be used as a means to derive halacha.

* An important exception to this is that a Navi IS allowed to make a hora’at sha’ah - a temporary dispensation to break even a Torah
law provided this is not instituted on a permanent basis.2 Nevertheless, in a regular halachic debate, they carry NO more weight than a
talmid chacham, even were they to be as great as Eliyahu Hanavi.
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Furthermore, a Navi who attempts to use his powers of prophecy® to decide on halachic matters is a false Prophet and is
liable to the the death penalty!

C2] THE KUZARI - ONGOING REVELATION OF HALACHA THROUGH PROPHECY
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The Kuzari’s position is that the prohibition to add to the Torah did NOT apply to prophecy. As such, a bona fide Navi
was able to contribute to the halachic process. In that sense the process of revelation which began at Sinai was ongoing.

2. Aclassic example is Eliyahu on Har Carmel, where he permitted bringing a sacrifice outside the Temple.

3. The expression teku appears hundreds of times in the writings of Chazal. Itindicates that the matter has been ruled halachically as a ‘safek’ which cannot be resolved (with certain
halachic implications). The expression teku, which literally means ‘let it stand’ has traditionally been translated as an acrostic for nwyany npvip ¥ »awn - the Tishbi (Eliyahu)
will [in future] resolve difficulties and questions. ‘Tishbi’ is a reference to Eliyahu in his halachic capacity as a Rav. Only in such a capacity may he resolve halachic problems. (See
Tosefot Yom Tov Mishna Eduyot end of Chap 8). However, when there is a question of fact (as opposed to law) which must wait for Eliyahu to resolve, he is always referred to as
Eliyahu (in his prophetic capacity). See Bava Metzia 3a as to unidentifiable lost property which must be set aside until Eliyahu HaNavi can determine who it belongs to.
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Rav Kook confirms this understanding of the Kuzari.
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The “voice’ of Sinai is described as a great voice which ‘lo yasaf’.
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Rashi gives two opposite explanations - (i) the voice of Sinai continued and expanded after Sinai; (ii) it was a one-off
revelation which was not continued in the same way.
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The chain of transmission runs through the Prophets
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Rav Kook points out that it is far-fetched to say that the prophets, qua prophet, had no input into the mesorah system.

17. All the days of the prophets ..... there was no need to obey the Sages. It seems likely that, even though it is true that there is
no place for prophecy as far as the study and knowledge of Torah, as it is written “/The Torah] is not in Heaven’ etc .... [this
rule] applies to knowledge of the laws of the Torah and its general rules, but there is ample room [for knowledge acquired by
means of] prophecy [as far as] the details of their performance at any particular time, as Maimonides describes at length in
his Introduction to the Commentary on the Mishna: as a temporary expedient the prophet has the power to suspend the
commandments of the Torah

Rav Tzadok HaCohen, Zikaron Larishonim 8-12*

18. It goes without saying that in doubtful instances they [the people and the Sages] were required to obey the prophet, and many
prophets arose [in] Israel [to] command action in particular situations. .... Therefore the general leadership of the[se]
generations was in the hands of the prophets, who were the leaders of the[se] generations as far as the affairs of [each]
generation [were concerned]

Rav Tzadok HaCohen, Zikaron Larishonim 11

D] THE END OF PROPHECY
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Chagai, Zecharia and Melachi were the last of the prophets.
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Melachi is also identified by Chazal with Mordechai!

4. Translation by Rabbi Yaakov EIman. See R. Tzadok HaKohen On The History of Halakha, Tradition 21(4) p1 Fall 1985. See
https://traditiononline.org/r-zadok-hakohen-on-the-history-of-halakha/
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Purim was the end of all miracles that could be included in Tanach. Chanukah was a different type of miracle, which
could not be part of an age of prophecy.
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Fascinatingly. Seder Olam Rabba places a specific date on the very end of prophecy - the reign of Alexander the Great.

E] THE SECOND TEMPLE THE PARADIGM SHIFT OF PROPHET TO SAGE

E1] PURIM AND THE RENEWED ACCEPTANCE OF TORAH
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The Jewish People’s acceptance of Torah at Sinai was to some degree forced. Only later in the time of Purim were they
able to accept it willingly.
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Chazal explain that the people accepted the Written Torah willingly - ynw»n nww - but the Oral Torah, which requires so
much more effort, love and commitment, was far less popular. It was only later in the Second Temple period that the
Jewish people really connected with the Oral Law.
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Rav Tzadok HaKohen of Lublin clearly understands that the effective beginning of structured Oral Law as we know it
today was the start of the Second Temple period. Until then the people were guided in halacha by the Nevi’im. He sees a
clear path from Prophecy through Purim to Halacha as we know it today.

E2] CHANUKAH AND THE FULL PROMINENCE OF RABBINIC AUTHORITY
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Chazal ask how we can say that God commanded us to light Chanukah candles when this halacha originated more than a
thousand years after Sinai! They explain that the root of Rabbinic authority comes from the Torah itself, specifically the
mitzva of Lo Tasur. This anchoring of rabbinic law in the Torah itself is deeply connected with Chanukah.
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Rav Kooks sees these two verses as having two different focuses. Lo Tasur is directed at the present - to instruct us to see the Rabbinic

halachic process as fundamental and central to our lives. Sha’al Avicha is to connect us with the mesorah and process of Rabbinic
tradition of the past.

E3] THE DARKER SIDE OF AUTONOMY
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In the period of Ezra, the Torah underwent a change of paradigm - a re-establishment under the supervision of Ezra and
the Anshei Kenesset Hagedola.®
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The period of Yosei ben Yezer and Yosei Ish Yerushalayim (c. 280 BCE) saw the end of the “‘eshkolot’.
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With the decline of Nevua and the developments of the Second Temple period, it became clear that Torah would not
longer be learnt ‘the way Moshe learnt it’.
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Rashi explains the ‘eshkolot’ to be people without duplicity, forgetfulness, and disagreement - all matters which began to
increase in the Jewish people at that time.
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The Mishna in Chagiga records what Rashi calls the the first ever halachic dispute between the Rabbis! This surfaced at
precisely the time of the Chanukah story!

* This also flags the reality of the paradigm shift in a less positive way. With the development of the halachic process in the Second
Temple period comes not only Rabbinic authority and halachic autonomy, but also machloket, a lack of clarity and eventually the sinat
chinamthat lead to the destruction of the Second Temple.

* |t is interesting to speculate on how this paradigm shift connects with the idea of an Axial Age (around the time of the Second
Temple) when new ways of thinking appeared in Persia, India, China and the Greco-Roman world in religion and philosophy in a striking
parallel development without any obvious direct cultural contact between all of the participating cultures.”

5. Meorot HaRayah, Chanukah p.49

6. Later there were other paradigm shifts - the arrival of Hillel towards the end of the Second Temple period and then arrival of R. Chiya and his family after the
codification of the Mishna. Each of these was a major shift in focus. Hillel gave prominence to the process of Drash and started the formation of the Mishna,
effectively starting the period of the Tannaim. R. Chiya brought in the process of Talmud, effectively starting the period of the Amoraim. Fascinatingly, each of
these people started in Chutz Le’Aretz and brought the Torah of chu’l to Eretz Yisrael. See Ketubot 71a where Abaya suggests that one Sage in Eretz Yisrael is
worth more than two in Bavel. But Rava counters that one Sage from Bavel who moves to Israel is worth more than two of their home-grown rabbis!

7. See https://en.wikipedia.org/wiki/Axial_Age# and https://www.nature.com/articles/d41586-019-03785-w for a recent article critiquing the concept.
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F] THE SANHEDRIN
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Moshe is commanded to to convene the first Sanhedrin

The Sanhedrin functioned throughout Jewish history, including throughout the First and Second Temple periods and was based in the
Temple complex. 40 years prior to the destruction of the Second Temple, the Sanhedrin left its home and began a period of exile, first
within Jerusalem and then, following the Churban, to other parts of Eretz Yisrael.

It moved first to Yavneh, then Usha, back to Yavneh, again to Usha, to Shefaram, Beth Shearim, Tzipori and finally, in around 200 CE to
Tiberias. Its power waned over the subsequent years under increasing pressure from the Roman Byzantine authorities until it was
eventually made illegal by the Romans in 425 CE.8

G] THE SOURCE OF RABBINIC AUTHORITY

WK DIPHDTOR PY PR PIYYA N7 02T Y37 Y1) YA TP PTva 017 0Tp3 0dvn 2T No: pn 33,
FDIYNN IAT NN T YTIN PYIT) DN DA MR WN LAVDOR) DN9D DINHNTIN NP L A1 PN D DD
YN NIND 2979Y N> I YR Y99 NIV HINY) ‘D TN TN NIAD DIPHRDIN T2 3P WK 1270 2979y Yy
T2 NP YR WR D OXDYI PO 42 YPR-IUN 9210710 NON NI DYYR 10 YINNIUN VYNNI TV

w<T

TIY PV NI IR WRY

»-NH 0927
* Which Rabbis does this include? Only the Sanhedrin in the Temple complex? The Sanhedrin even in exile? ‘Chazal’ - the rabbis of
the Talmudic period? Contemporary rabbis?
* What areas of halachic life fall within this authority? Some commentators understand the authority as broad - to engage in the
process of (i) transmission (mesorah); (i) interpretation (drash) and (iii) legislation (mitzvot derabbanan). Others interpret the authority
more narrowly.
* Does this authority extend beyond halacha and if so how far? Issues of hashkafa? Totally non-religious matters?
* How does this authority interface with other related concepts such as Da’at Torah, Emunat Chachamim?

H] THE STRUCTURE OF ORAL LAW
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In the Rambam’s categorization of Oral Law, Rabbinic Mitzvot are parts 4 and 5.°

I] THE MITZVA TO MAKE RABBINIC LEGISLATION
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8. Fora good summaty of the history of the Sanhedrin and attempts in modern times to re-establish it, see www.thesanhedrin.org/en/index.php?title=Historical_Overview
9. For more shiurim on the structure of the Oral Law and halachic process see https://rabbimanning.com/index.php/audio-shiurim/halacha/
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Chazal understood that the Torah mandated them to produce Rabbinic laws whenever necessary to preserve the Torah

I1] GEZEIROT
« Safeguard ‘fences’ to protect the Torah law (eg muktze, shinui on Shabbat)

* Chazal base the system of Gezeirot on the Torah, which often makes a fence around itself eg

- The Torah prohibition of shemirat negiah as a protection against the Torah prohibition of a full sexual relationship of arayot

- The Torah prohibition of bal yiraeh/yimatzeh as a protection against the Torah prohibition of eating chametz.

- The Torah prohibition of not making statues for art as a protection against the Torah prohibition of making statues for idolatry.
- The Torah prohibition for a nazir/a not to eat grapes as a protection against the Torah prohibition for them not to drink wine.

- The Torah prohibition of not to hold a grudge as a protection against the Torah prohibition not to take revenge.

12] TAKANOT

* Positive measures to enhance our social and religious lives (eg tefilla, berachot, ketuba, sheva berachot etc)

* Religion: - not to deal in food which is not kosher - not to eat food cooked on the Shabbat
- not to deal in weapons - not to own an dangerous animal
- not to drink from liquids that were left uncovered overnight - public prayer and Torah reading, minyan
- learning halachot of the Chag on that Chag - Shabbat candles
* Family - sustenance of daughters takes priority over inheritance of sons - cosmetics available for women in all towns
- duties of a hushand for wife and wife for husband - duties of parents to children (eg education) and

children to parents
- that a woman could not remarry until her child is 2

* National Issues - Purim - Chanukah
- fast days - zecher lechurban - to mourn the destruction

- zecher lemikdash - to remember the temple eg Sefira, Arba Minim after first day, Arava, Hakafot

* Society - many takanot on court process and debt collection - prozbul
- ban on gambling - definitions of theft

J] THE ORIGIN OF RABBINIC LEGISLATION

YTAY STINMY YN IND PAT DPRND 720 YO XD .DDIWN DTN DNA PON) KDY ,DND MIWNI IONN N8N M N2 37.
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PINY DMLY

298°y NN NN - NdNN NIAN
The existence of most Rabbinic laws undisputed and they appear unanimously, from the time of the Sanhedrin. Dispute
and debate about them in the Talmud tends to be on the halachic detail and not the existence of the concept or principle.

Consider the following Rabbinic mitzvot (relating to hilchot Shabbat alone!) which were already settled and unanimously agreed upon
by the time of the Mishna:-

* not to leave uncooked food on the fire before Shabbat in case one comes to turn up the flame ¢ not to wrap hot food before Shabbat

* not to wear certain jewelry on Shabbat in a public domain in case one comes to carry it ¢ not to ask a non-Jew to work for a Jew on
Shabbat

* not to have a court case on Shabbat * not to have a wedding on Shabbat

* not to make a loan on Shabbat * not to swim on Shabbat

* lighting Shabbat candles * making kiddush and havdala on wine

* mukize
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K] WHY DID THE TORAH NOT INCLUDE RABBINIC LAWS

YY) ATIN YNV N NN TINHDYD N NPY N MNy Mp Dpva Ny 38.
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The Torah is ‘not in Heaven’.
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God wants us to ‘partner’ with him in the creation of Torah
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It was also intended that some halacha should be fixed and eternal and some should be subject to change and revision™ .
As such, Rabbinic legislation could be made, unmade, and re-made over the centuries to keep Torah connected with the
times

L] HALACHIC LIMITS ON RABBINIC LAW

* The rabbis cannot (usually) overrule the Torah.

* The Sanhedrin could not override the will of the people.

* The rabbis may not (usually) make a new gezeira to protect another gezeira.
* The rabbis do not (usually) make a new gezeira on a rare on unusual case.

* Do rabbis after Chazal have the authority of Lo Tasur?

NY MM NIPN D PN ,MYN I PRI NIPND I WY ,MINN TITL DN XY, TN DTN INSD TITA TONN TN NNN DY 41.
,MIVND RPN P2 DY NN NNIN Y90 NIV XIPH XM P32 )Y MNINNY IPD INN NI 1M KD MVND PO N
2P MDY POLIN AP M NN NN NIANN JANIX 7P ,DXTAY NIYW I 7PNV 0T W1 TOND ,NMT 9270 NND ,ouNn VYN
PLNN NN DV NN NINY INYIN NX VI ,NYY NN JNAY NPON NV DY DTN MDY NV DY DTHX MY ,PON
1NAY WOLM ,THNN XA ROV TY NINNM NN DY DI JNDWN 1) DY NIPDY ,NONI DYDY ,MNV NP2 N0 IR
Y N2IDN NI NN NN TN ,DIY SNMVY N1 9D NN A ,)NY DX I TN TONN X DY .0V X)) NYY XD
N2 NN ,IYI2 NMND N2 MOX JOY NV DY DTN NP PONN NN NOXIN TN ,PDY DD NI JNOWN 1)
NN N"APN MY KON ... DY NODN NO NN NN DX NOXINY Y ,203N 10N DPX NN NN DY NIIND
e TH2 DN NOXIND JNVIDY NN 1N NOXIND DOVOND NON 1Y 1IN XD ,ONIWD
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Just as bread and fine linen are more precious than wheat and flax, so too the Written Torah is a ‘raw material’ placed
in the world so that we can refine and elevate it.

* Chanukah represents the human production of light in the processing of an natural olive!

M] THE RABBI IS EVEN GREATER THAN THE PROPHET - CHACHAM ADIF MINAVI
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Chazal state that when prophecy ceased after the end of the First Temple, the Chachamim remained as an even greater
spiritual force. In indeed, the Rabbis were greater than the Nevi’im!

10. In practice, today, far more or our halachic system is fixed, due to our being in exile without a Sanhedrin
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Rabbi Akiva is presented as having a deeper understanding of some aspects or Torah than Moshe Rabbeinu.
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So too, the Midrash states that matters NOT revealed to Moshe WERE revealed to Rabbi Akiva.
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The Zohar explains that the status of Chacham is more internal, and perhaps integral, to the person than that of Navi.
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Rav Tzadok HaCohen of Lublin explains that Moshe was certainly the greatest prophet, but R. Akiva learnt Torah in a
different way - based in logic and intellect, not in prophecy™.

,OW RIDNTI NI DOV XD DNNY DMON DY YTIPN MO MY XM NN PTY 0N (2 xma x32) YIIRY TIT O 47.
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VN YN ROW DMITT- 1Y AN 277521 0n 298 PIDA DY (N 127 wamna) RIPNY 123) IND MM YD 1T HN
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IYND IYWAN ONT 20N M2INNIY NN MPNIAN TN PYND IWIN ORY 1D WNn N DR PWND 9OPY 20 N 7
T2 99 PN MIND PRIDINT PINTD NND DIPNAY NN MIRID D19 XN TYIN AWPN AN 25N MDY NNDN NRN GPNT
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Rav Tzadok goes on to explain that this applies to Chazal generally. Although their level was far lower than that of
Moshe, this in fact enabled them to see further.

999 79 9NN MN NXIN .D2WA NNNDIMN WY NN 92D PN DY 1T NN NP YHINY TN 7PN 920V 92T DT W) 48.
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NNAY DMIYY 95 DNNAY DMND 131D 7 .2IY ) HY 01T R AYYN ONY ¥ DIPN YN DIVP DNINN MNTY 9

DN YD N OPHRYNI DN OPN DI TRN DIVP DNV 29 DY G .DMINN DMIYY MNY DI DWTNN DN DNDTP
DNVYNIY NNAY DV YW 1Y 12D
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Rav Tzadok also employs the famous metaphor of later generations being dwarves on the shoulders of giants”?. Each
generation leaves behind its achievements and discoveries so that future generations, even if smaller as individuals, can
build on these to achieve far more.

11. I heard from R. Akiva Tatz that Shimon HaTzadik (the first generation after prophecy) is named for the root of shemiya - hearing, in contrast to prophecy, which is
chazon - seeing. Seeing has an objective clarity whereas hearing is far more contextual and subjective.
12. For the history of this expression in Torah thought and beyond see Dwarfs on the Shoulders of Giants, Rabbi Shnayer Z, Leiman, Tradition 27:3 p90, available at
http://www.leimanlibrary.com/texts_of_publications/60.%20Dwarfs%200n%20the%20Shoulders%200f%20Giants.pdf
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13. Rav Yuval Sherlo argues that the machloket between the Rambam and the Kuzari is in fact a machloket Tannaim within the Bavli and a machloket between the Bavli and the
Yerushalmi. He also suggests that certain Tannaim connect more with an ongoing ‘prophetic’ style, such as Rabbi Shimon (Bar Yochai) who famously takes the position of w7

NPT XYV - to interpret halacha based on the reasons for the mitzva.
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