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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

192 - NON-JEWS, JEWS AND MITZVOT - PART 3: THE AVOT
OU ISRAEL CENTER - FALL 2020

A] AVRAHAM'S MITZVOT - PSHAT APPROACHES
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The Brit and blessings to Yitzchak at the beginning of Parashat Toldot are expressed to be given as a consequence of
Avraham having kept mitzvot - mishmeret, chukim, torat and more.

* There are 5 key phrases in this verse: shama b’koli, mishmarti, mitzvotai, chukotai, torotai.

* R. Menachem Leibtag! explains that there are basically three approaches in the mefarshim as to how to identify these words:
- Look for that same word in the story of Avraham's life (and improvise where necessary) - Rashbam, Chizkuni
- Look for the same word later on in Chumash and project back into Avraham’s life - Rashi, Ramban (based on Chazal)
- Look for the concept in Torah behind that word or phrase - Ibn Ezra, Ramban (pshat approach), Radak, Seforno.

A1] PSHAT APPROACHES - SPECIFIC MITZVOT FOR AVRAHAM - REVEALED AND LOGICAL
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Rashbam explains that the pshat in this verse is that Avraham kept the specific mitzvot that were specifically commanded
to him eg the Akeida and mila, and also those that were known at the time - such as theft, immorality, desiring what
others own, court systems and giving hospitality’. He also makes the important point that, even though these mitzvot
were kept later by the Jewish people, this was as a result of a renewed Covenant’.

A2] PSHAT APPROACHES - AVRAHAM'S LIFE AND TESTS
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The Ramban understands that the pshat meaning of these expression relates back to the trials and achievements of
Avraham’s life - his fearless monotheism, leaving his parental home, the Akeida and expulsion of Yishmael, the adoption
of a system of tzedek u’mishpat, brit mila and also the 7 Noahide laws.

1. What Mitzvot Did the Avot Keep? - http://www.hatanakh.com/sites/herzog/files/herzog/Did%20the%20Avot%20keep%20the%20Torah.pdf
2. These all figure strongly in the stories of Avraham’s life: stealing - Avimelech taking the well; coveting - Paro and Avimelech taking Sara; justice - Sedom and Malchitzedek; guests -
the 3 angels and Lot/Sedom.
3.  We will iy’H look in the next part at this issue of Brit Avot and a renewed Brit Sinai.
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A3] PSHAT APPROACHES - THE 7 NOAHIDE LAWS

* On a pshat level4, many of the mefarshims understand that this is a reference to the 7 Noahide laws.
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Rabbeinu Bachya follows this approach and breaks down the different expression into the 7 Noahide laws. These laws
were developed into a detailed and comprehensive system® of Noahide law, even with the addition of ‘rabbinic’
safeguards (sheniyot).
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Chazal also talk about the Avot connecting to and learning the Torah of Shem and Ever.

 Note Megilla 17a where Chazal learn that Ya’akov spent 14 years learning in the Yeshiva of Ever before going to stay with Lavan.

B] AVRAHAM AND TARYAG - DRASH
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Chazal end Mishnayot Kiddushin with a statement that Avraham kept the whole Torah before it was give, and base this
position on Bereishit 26.:5.

* It is normal for Mishnayot to end on a more hashkafic or midrashic note. Is this statement a hashkafic position and, if so, what is it
intended to communicate?
* There are two girsaot - that Avraham 'did’ (nwyw) the whole Torah or that Avraham upheld/kept (D»pw) the whole Torah.
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In Yoma, Chazal expand on this idea and insist that Avraham kept not only the 7 Noahide Laws plus mila, but also the
details of the whole Torah, including the Oral Law and rabbinic mitzvot - singling out Eruv Tavshilin.

* Rashi chooses to take the drash approach to this question and portray the Avot as keeping ALL the Torah even before it was given.
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In addition to Avraham keeping the ‘rational’ mitzvot of theft and murder, Rashi includes the ‘chukim’ of shatnez, and
not eating pork, as well as the ‘Halacha leMoshe MiSinai’.

There are many pshat approaches as to how to understand the verse of ‘ekev’ - see also Chizkuni, Ibn Ezra, Radak and more - http://www.tanach.org/breishit/toldot/toldots2.htm
See also Chizkuni and Seforno.
By comparison, the code of Hamurabi consists of 282 detailed laws.
Note that some girsaot read ymnn »2y1y 12>ax and yet others read TN »2yPy ¥2’ax. R. Yaakov Reisher in the lyun Yaakov points out that Eruv Tavshilin is the most connected
hashkafically to the life of Avraham. The mechanism of Eruv Tavshilin is based on the halachic principle of ‘hoil’ - since guests could come that day, it is permitted to cook on Yom
Tov even though the intention is for Shabbat. Avraham’s life was founded on the hope that guests could come that day, as seen at the start of Parashat Vayera. See also Bereishit
Rabba 11:7 that Yaakov set techumin for the city and Meshech Chochma on Bereishit 33:18 on how eruv tavshilin and techumin reflect the lives of Avraham and Yaakov
respectively. See also R. Yitzchak Blau - Did the Patriarchs Keep the Torah? on https://www.etzion.org.il/en/shiur-03-did-patriarchs-keep-torah
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So too, Rashi explains that Noach knew which animals would be kosher in the Torah to be given later.
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Lot baked matza because it was Pesach.
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Yaakov brought one of the goats for Yitzchak as a korban Pesach.
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In a famous comment, Rashi quotes the connection of > and »n - Yaakov kept ‘all 613 mitzvot.

* Note also other statements by Chazal that the Avot kept the Torah: Yitzchak asked Esav to sharpen his knife so the animal he killed
would not be neveila®; Yaakov and Yosef studied the laws of egla arufa together®; Yosef observed Shabbat.

B1] MIDRASHIC APPROACHES

* One approach is to learn these statements purely midrashically - as a window to a deeper understanding of the life and philosophy of
the Avot. Eg ‘Yosef kept Shabbat’ meant that he transmitted to his family the key messages of Shabbat - that God created the world ex
nihilo and that he intervenes in history to redeem his people.
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The Meiri learns in this symbolic manner. The meaning of the statements Avraham kept ‘eruv chatzerot’ and ‘eruv
tavshilin’ is that he transmitted to his family the fundamental emunot of Shabbat and the Chagim'' - God'’s creation of the
universe and active involvement in directing it.

* Lot’s matzot on Pesach are also a midrashic flag for the connection between the story of his escape from Sedom and the Exodus. 2

B2] MYSTICAL APPROACHES

* Another approach is to apply mystical concepts. The Avot ‘kept Pesach’ means that the spiritual ‘vibe’ which eventually gave rise to
Pesach was active at that time of year throughout history. As such, the Exodus took place on that date BECAUSE of that spiritual
reality. On that basis, the spiritual resonance of matza is built-in to the meta-physical reality of the universe and pre-dates the Exodus.
In a sense, matza is not a result of the Exodus but the Exodus is a consequence of the matza.

8. Bereishit Rabba 65.
9. Bereishit Rabba 94:3.
10. Bereishit Rabba 92:4.
11. See also Iggerot Hara’aya 3 p92 on the difference between Shabbat and the Chagim and how this relates to eruv and Avraham.
12. On the fascinating parallels between the story of Lot's escape from Sedom and the Jewish people’s escape from Egypt, see Rabbi Ari Kahn's essay here -
http://arikahn.blogspot.com/2014/04/the-matzah-of-lot.html. See also http://www.rationalistjudaism.com/2014/04/why-do-we-eat-matzah-on-pesach.html
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C] MITZVOT THAT THE AVOT DID NOT KEEP

* Nevertheless, it is clear that there were a number of mitzvot that the Avot did NOT keep.
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Yaakov erected a matzeva - a standing stone to worship God. This would later be prohibited by the Torah.
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Rashi explains that the matzeva was initially intended to be a legitimate form of Avodat Hashem. Only when it was
adopted by idolatry was it ‘downgraded’ to a Torah prohibition.
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Ramban lists more mitzvot that the Avot did not keep - Yaakov married two (perhaps four) sisters”. Amram married his
aunt. Yaakov and Moshe erected matzevot.
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The Seridei Aish points out that there are obviously certain mitzvot that it was impossible for Avraham to literally keep -
such as giving the half shekel to the Mikdash. He also notes that Avraham could NOT have kept the mitzva of brit mila
before it was given, otherwise his later command to perform the brit would have been meaningless!

C1] SHEMIRAT SHABBAT
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The Ramban suggests that ‘the Avot kept the whole Torah’ means that they kept Shabbat - equivalent to the whole Torah.

C2] ERETZ YISRAEL vs CHUTZ L'ARETZ
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Ramban' also learns that the Avot kept Torah, not as those specifically commanded, but through a prophetic connection
to the Divine, which manifested only in Eretz Yisrael”. He suggests that the breach of mitzvot was only in chu’l."’

13. Note Pesachim 119b where Yaakov midrashically holds himself to account for marrying two sisters.
14. Rashi seems not to learn in this way as he quotes the idea that Yaakov kept ‘all 613’ mitzvot in Lavan’s home, in chu’l. See below however for more midrashic approaches to this
statement by Rashi.
15. The Ramban alludes here to his comments elsewhere that, although most mitzvot are still halachically binding on a Torah level even in Chu’l, on a spiritual level this is only on a
lower level. Only in Eretz Yisrael do mitzvot fully resonate spiritually.
16. This raises questions about Rachel's death. Ramban writes here that Yaakov only marries a second sister in chu’l. In Vayikra 18:25 he goes on to add that once Yaakov returned to
To download more source sheets and audio shiurim visit www.rabbimanning.com




5781 - )10 ONIAN  rabbi@rabbimanning.com 5 “'oa

MYNA DPMNND PN NIND NNIND NIND )0 DINNX NDIN NIRY 29 DY QX N NON 2T NN DNHWIY ,NINND ONTINY 21.
DOWTN DYDY N NI YNNNWOY

M NPDID APY NI 0117 1190
Chazal state that mitzvot are binding in chu’l so that we know what to do when we get back to Eretz Yisrael. Any mitzva
in chu’l is ‘lower voltage’.

C3] MITZVOT vs CHUMROT

* Rav Yaakov Kaminetzky!? explains that Ya’akov had made a solemn promise to Rachel to marry her. When he was tricked by Lavan
into marrying Leah, Ya'akov faced a dilemma - either break the fundamental binding moral obligation to keep one’s word?8, or break
the future (and at that time voluntary) obligation to not marry two sisters. The binding moral obligation took priority.

C4] AVRAHAM vs OTHERS
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Rema understands that the statement of Chazal concerning the Avot keeping the whole Torah relates only to Avraham.
The other Avot, and member of their households kept only the 7 Noahide Laws.
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The Maharal takes a similar line, arguing that the Avot were individually connected mitzvot. As such, each kept the
specific mitzvot that related to them. Avraham kept all the mitzvot, but Yitzchak and Yaakov kept only those which
resonated with their deep spiritual reality - segula.

« In this sense, their relationship with God was quite different to ours a Jews who are ‘metzuvim’.

C5] POSITIVE vs NEGATIVE MITZVOT
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The Maharal suggests another distinction. When it comes to positive mitzvot, there is a benefit to volunteering to keep
them, even as one who is not commanded. However, there is NO benefit in volunteering to abstain from a negative
mitzva in which one is not commanded'®. As such, the Avot - as ‘ainam metvuvim veosin’ - kept only the positive mitzvot.

Eretz Yisrael he had no further marital connection with Rachel and, in fact, she died soon after their return to the Land. Note that R. Menachem Leibtag suggests that the section of
Binyamin’s death may be out of chronological sequence and in fact happened earlier.

17. See http://www.hatanakh.com/en/content/how-could-yaakov-marry-rachel-after-marrying-leah

18. I once heard R. Isaac Bernstein quote mefarshim that it was assumed before the Torah was given that keeping one’s word was an absolute obligation. Otherwise, Na’aseh veNishma
would have been meaningless!

19. The Maharal uses this principle to explain why wearing tzitzit by a grave is prohibited due to ‘loeg lerash’ - mocking the dead who cannot keep mitzvot. However, burying the dead in
shatnez is NOT prohibited as loeg lerash, since those exempted from a negative mitzvot have NO connection with that mitzva.

To download more source sheets and audio shiurim visit www.rabbimanning.com




5781 - )10 ONIAN  rabbi@rabbimanning.com 6 “'oa

52 ©D93H DEY' INME JEN 10D HOP PEITPT TBO MRDSE PIDRM 503 PIPT £ LAY NN 95 waAN onar o»p 25,
SE MB5H M3 KNEN DD 53 'O 397 HHEM H3H ONEBD LI PIND 55 DEVE HXD KNEN H) ... "M HIE IO DNPD
Replioh)

NI NHPY NIDN MTIN VYN N'YIIN
The Maharsha understands that this is the import of the wording ‘asah’ - that they performed the positive mitzvot, and
he favors that wording over ‘kiyem’, which implies keeping the negative mitzvot too.
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The Ramban stresses the positive spiritual benefits of performing positive mitzvot over abstaining from negative. Thus,
when there is a clash between the two - as in Yibum - the positive mitzva takes precedence.
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The Maharal expands on this further. The reward for not breaking a negative mitzva lies in the self-control to not go
against the will of God. In the absence of a command not to do something, there is no benefit in abstaining. In fact,
there may be a detriment in abstaining since one is denying oneself aspects of this world.

C6] THE AVOT KEPT SELECTED MITZVOT BASED ON THEIR PROPHECY
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Da’at Zekeinim understands that the Avot kept specific mitzvot on the basis of their ruach hakodesh - a kind of ‘opt in’.
In the case of Rachel and Leah, Yaakov need to connect to the greatest women of the generation to produce 12 tribes.

D 5D PINH '3 HEXE PI ,ONIND 50 5 INEN 3BT DIE D ,"PNMP PN AP 3P IHE £IT03 HSME o0 S3H .. 29.
ETPD DM
290 MYNRI MIN M

The Maharal favors an ‘opt-out’ based on ruach hakodesh. Yaakov kept, by default, all the mitzvot, and opted out of
those as indicated by his prophecy.
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The Ohr Hachaim compares the action of Yaakov marrying two wives to a hora’at sha’ah of an navi, whereby they can
temporarily suspend a Torah mitzva, but not permanently abrogate it.

« All of these answers indicate that, although Torah may have applied to some degree before Matan Torah, it was far less crystallized
and open to adaptation based on other factors.
* Lo Bashamayim Hi only applies AFTER Matan Torah! Beforehand, a Navi CAN make changes to the proto-mitzvot.
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The Or Hachaim understands that the Torah, other than 7 Mitzvot, had the status of mitzvot kiyumit - optional but
rewarded.

C7] TECHNICAL ANSWERS
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The Radvaz suggests a technical answer - that Rachel and Leah were not actually halachically related since they were
converts. Any ‘blame”’ that Yaakov takes for the marriage of two sisters is only theoretical.

* Chizkuni also quotes this answer. He also speculates that Rachel and Leah may have been from two different mothers and thus
related only paternally. For a ben Noach, paternal relationships are not binding, so they would not be considered sisters.
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Rav Moshe Feinstein’ suggests a different ‘technical’ answer - that the prohibition of marrying two sisters is only when
they are married through kiddushin. Before Matan Torah there was no kinyan kiddushin, simply a consensual
cohabitation arrangement. Yaakov was able to do that with each sister in turn®.

* Note the hashkafic implications to these different answers. According to the Radvaz, the Avot were effectively Jewish. According to
Rav Moshe, they were not!

C8] MIDRASHIC PERSPECTIVES
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Chazal see someone who acts and deals honestly and treats others well as if they had ‘kept the whole Torah’. Could this
commitment to ‘tzedek u’mishpat’ be what is being referred to as ‘keeping the whole Torah’?

* Note that many midrashim explain expressions - such as those quoted by Rashi on garti/taryag - in a symbolic manner ie not that
Yaakov actually kept all of the 613 mitzvot, but that he retained his connection to the values of Torah which would later be associated
with Taryag.22 The midrashic point is NOT that Yaakov kept every mitzva, but that he stayed true to his moral values and principles even
when in a very challenging and ‘anti-religious’ environment.

D] THE AVOT AND THE MYSTICAL CONNECTION TO A SPIRITUAL TORAH
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Chazal ask how the Avot knew Torah. One opinion is that they were able to draw on a hidden flow from their ‘kidneys’.
Another is that they were able to learn it for themselves.

20. This is reference to the Midrash in Pesachim 119b where Yaakov declares himself fit to give beracha to the Jewish people since he committed the sin of marrying two sisters.
21. This answer is also given by R’ Velvel Soloveitchik (commentary in stencil on the Torah).
22. Maharitz Chayot on Taanit 4 writes that the Avot did not observe the mitzvot of arayot. This may also be based on the assumption that there was no kiddushin between them to
created such prohibitions.
23. See R. David Silverberg in http://www.hatanakh.com/en/content/yaakov-lavan-rashi-and-613-mitzvot and the commentary of R. Menachem Kasher on these midrashim.
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* This may reflect the two approaches that we have seen:- (i) that the Avot were attuned to a mystical reality which enabled them to
connect with Torah; (ii) that the Avot intuited Torah from their own moral compass and philosophical sensitivities.
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The Shem MiShmuel explains that when Chazal say that the Avot kept ‘all the mitzvot’ they do not mean the mitzvot as we
have them today. Rather, the Avot connected to the Divine light in the mitzvot and accessed them in other ways. After
Matan Torah is it no longer possible (or permitted!) to access that spiritual essence of the mitzva other than through the
revealed halachic mechanism for that mitzva.
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Some commentators speak of a mesorah of this Torah from Adam - Chanoch - Noach - Shem - Avot. This could be a
reference to the revealed 7 Noahide Laws and/or the mystical connection the mitzvot.
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The Nefesh Hachayim explains that mitzvot were not yet crystallized before Matan Torah. The Avot could tap into the
inner spiritual reality of mitzvot and and observe them, or not observe them, in the optimal spiritual manner at the time.

E] WERE THE AVOT JEWISH?

* The commentary Parashat Derachim on the Torah2® begins with an extended essay dedicated to the question of whether the Avot
were Jewish, non-Jewish or pre-Jewish, and how this questions was addressed by Chazal and the mefarshim on Chumash.
* |t posits that this question is a deep-running machloket and that there is evidence on both sides of the equations.

24. For an in depth analysis of the understanding of the role of the kidneys in Jewish thought see http://hods.org/pdf/The%20Question%200f%20the%20Kidneys%20Counsel.pdf
25. R. Yehuda Rosanes (17/18C Constantinople)
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THE AVOT WERE NON-JEWISH THE AVOT WERE JEWISH

* The position of the French Rishonim and the R’em * The position of the Ramban

* Followed male line * Chazal say that the Avot kept Shabbat, learnt Torah

* Shevatim can marry paternal sisters * Avraham acquired EY by chazaka - works for Jews

* Amram can marry paternal aunt

* Yaakov marries 2 paternal sisters * Yaakov married 2 sisters who were converts

* Position of Midrash * Position of Bavli

* Yaakov: Was unsure if they were Jews or not eg. Reuven and Bilha - liable if non-Jews but not if Jews.

* Yehuda & Tamar: Tamar understood they were non-Jews, so her marriage to Er and Onan was not consummated and she was
not married. Yehuda understood they were Jews and Tamar was a Shomeret Yavam.

* Yosef: Understood they were non-Jews. Yosef alone was interested in learning the Torah of Shem V’Ever.

* Reuven/Yehuda/Bros: Understood that they were Jews.

* Yosef reported the brothers for eating ever min hachai, calling Bilha and Zilpa shefachot, and acting inappropriately with the
Canaanite women.

* Ever Min HaChai: Yosef saw them eating from a shechted cow which was twitching. This is ever min hachai for a non-Jews but
not for a Jew.
* Bilha/Zilpa: Yosef understood that they were all non-Jews so, even if Bilha and Zilpa were servants, their children were

free. The brothers understood they were Jews so the children of shefachot would be slaves. Thus, they felt
that Yosef was calling the children of Bilha and Zilpa slaves.

 Canaanite women: Yosef understood them all to be non-Jews, so felt that barriers were needed to avoid marrying the local
women. The brothers thought that their Jewish status was enough of a barrier so they engaged in business.
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