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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

170 - HALACHIC WILLS & INHERITANCE FOR DAUGHTERS
OU ISRAEL CENTER - SUMMER 2020

* For anyone who accumulates (even modest) assets during their life, an important practical (and psychoemotional) question is often
‘who will receive those assets after they die.’
* Getting that issue right can the be difference between shalom in the family and feuding and machloket for decades to come!

A] THE TORAH SOURCES

* |t seems that the Torah is VERY clear as to whom should receive assets after a person’s death.
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The story of the daughters of Tzlafchad is well known. Eretz Yisrael is apportioned to the males descendents of the
families of Bnei Yisrael. These women had no brothers and were in danger of losing their father’s portion to the nearest
male relative. Following their complaint as to the inequity of this situation, their plea was taken to God, upheld as
correct, and the laws of inheritance were given as follows:
* The sons inherit (equally) all the assets of their parents. If there are also daughters, they do not inherit.
« If there are no sons, the daughters inherit (equally).
« If there are no sons or daughters, the brother(s) inherit.
« If there are no brothers, the father’s brother(s) (uncles) inherit.
« In the absence of children, brothers and uncles, it will go to the nearest male relative'.
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Chazal understand that the women’s appeal came from an understanding that human society is generally discriminatory
against women. However, the Torah, coming from God, could NOT be discriminatory against women!

D7D () 7720 NNNYDTIL R97OY NDNNDTIZTIN 122 DIV N7 I i N TN PITINamn ova mm v) - 3.
17920 VYN IV NR YN NINTD 1P NP YN D2 DIV 2919 NNY DD NRNWN™12

N5 P19 027
A second mitzva deals with the first born - bechor. According to this, the father must leave a double portion to his first
born son, even if from a secondary and rejected wife?,

1. Which the halacha clarifies means the nearest male relative on the father’s side. The full order of priority is found in Mishna Bava Batra 8:2 and subsequent commentaries and is:
(i) Husband; (ii) Sons (if deceased, their children [the deceased’s grandchildren] receive their share; (iii) Daughters (if deceased, their children [the deceased’s grandchildren]
receive their share); (iv) Father; (v) Father’s yorshim (paternal brothers of the deceased, or their offspring. If there are no brothers, then the paternal sisters inherit.); (vi) Father's
father (paternal grandfather); (vii) Paternal grandfather’s yorshim; (viii) Paternal great-grandfather; (ix) Paternal great-grandfather's yorshim etc.
2. It is fascinating that BOTH parshiot of inheritance stem from a less than happy family situation. The daughter of Tzlafchad have a father who died in less than clear, or clean,
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* It seems clear therefore that Torah requires assets to be bequeathed to children? after death in the following manner:
- double to the eldest son
- the remainder to the other sons in equal shares
- no assets for the daughters.
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The Torah laws of inheritance are fixed and are NOT subject to change by the testator®. This stems from the special
wording, ‘chukat mishpat’ - a permanent law. Even though it is @ monetary matter, which in halacha would normally be
subject to the choice of the individual - tenai bemamon - this is a special case, over which the testator has no power.

* This reason also seems clear in the context of ancient® patriarchal societies where a woman would almost always marry into the
householde¢ of her husband” and not vice versa. This was particularly important in the establishment of the tribal identities of Eretz
Yisrael following entry into the Land. The Torah places great importance on DY NP - the continuation of the family line.? This is
through the father® and not the mother.
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The Torah clearly defines the continuation of the tribal and family line as through the father, not the mother.

* Nevertheless, even in its original Biblical format, we see that the laws of inheritance were subject to significant revisions in a short
period of time. Consider the following stages:

(i) The original halacha given to Moshe that the men only would inherit the Land.

(i) The apparent!? revision of this halacha following the complaint of the Bnot Tzlafchad, so that daughters could inherit in the absence
of sons.

(iii) The further revision at the end of Sefer Bamidbar (36:6) at the instigation of the tribe of Menashe stating that women may only
marry within their tribe, in order to avoid the dilution of the tribal lands.

(iv) The further revision in the time of the Shoftim with the resolution that this halacha was only temporary and that women could now
marry men from other tribes?t.

* |s this an indication that the laws of inheritance were always subject to some level of scrutiny and assessment as to whether they fit
the needs of the time?12

circumstances. Chazal identify him as the Mekoshes Etzim - the gatherer of wood who was executed for breaking Shabbat, or one of the Ma’apilim - who died in a vain and suicidal
attempt to take Eretz Yisrael against the command of God. They feel rejected, overlooked and unfairly treated. The bechor is also from a disfunctional family situation where his
mother was unloved and rejected.

3. The children of an unmarried couple inherit in the same way. Children of a Jewish man through a non-Jewish woman are not considered to be halachically related to him and do not
inherit. Adopted children do not inherit from their adoptive parents. In all these cases, a Halachic Will would be able to determine other inheritance options.

4. Inthe modern ‘Anglo’ western world we are used to a system of inheritance which respects the wishes of the testator. But in fact there are many jurisdictions, even today, in which
the state determines the priority of inheritance and there is almost nothing that can be done to change that. Forinstance, in France, if a person has 3 children or more, 75% of the
assets must be bequeathed to the children. This kind of state control was also the case in England up until the 16C.

5. Foracomparison with other similar legal systems in the ancient Near East in the late third and second millenium BCE see -
https://www1.biu.ac.il/indexE.php?id=14613&pt=18&pid=14611&level=0&cPath=43,14206,14375,14611,14613#_ftn7

6. We still see the remnant of this in most women taking the married names of their husbands. There are alternatives in the modern world; some women retain their maiden name
(which is always from her father and not her mother!) either solely or in a double barrel format. Some couples chose a new name. All of these options bring challenges, either
practical or in terms of a break with their past and family tradition.

7. We clearly see this with the Avot who insisted that the women their sons married were required to come to them. Where this did not happen - eg with Lot and Yehuda, the results
were normally the loss of that child from the tribe. (Yehuda is the ba’al teshuva following the story of Tamar and his teshuva is both spiritual and tribal).

8. See the following shiur by Rav Shmuel Shimoni, who develops this point :
https://www.etzion.org.il/he/%D7%99%D7%A8%D7%95%D7%A9%D7%94-%D7%92-%E2%80%93-%D7%99%D7%A8%D7%95%D7%A9%D7%AA-%D7%94%D7%91%D7%A
A#_ftnd

9. Consider the mitzva of Yibum (Devarim 25:6) which is explicitly intended to continue the name of the predeceased husband who had no children. There is no equivalent mitzva for a
woman who dies without children. Note also the halachot in Vayikra 22:13 concerning the widow of a Cohen. If she is left with children, she remains with her deceased husband’s
family and continues to eat teruma. If she is left childless, she returns to her father's home and may no longer eat teruma.

10. This ‘revision’ may have always been the intended outcome, but the Bnot Tzlafchad acquired the merit of bringing about the new new mitzva through their action.
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11. See Taanit 30b.

12. This suggestion is made by Rav Shmuel Shimoni in a shiur on the topic - see https://www.youtube.com/watch?v=0y3TCpgk6xc at minute 5:20.
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B] THE RABBINIC DECREES

By Torah law, any debts and financial obligations burdening the estate will remain in place as a lien on the assets of the estate,
effectively placing the creditors ahead of the inheritors.

B1] FINANCIAL MAINTENANCE FOR DAUGHTERS
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The Mishna codifies the ancient halachic position that, although the daughters do not inherit the assets together with the
sons, they are entitled™ to financial support from those assets after the death of the father.

* Chazal also decreed that a widow?# is entitled to received food, clothing and shelter from her late husband’s estate indefinitely, until
she remarries. Alternatively, she can receive a lump-sum payment of the ketuba.t®
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The Mishna rules that, where there are sufficient assets, they should be distributed to the sons and the daughters will
receive financial maintenance. However, where the assets are limited, the maintenance of the daughters takes priority
and the sons must raise money, by borrowing and begging for tzedaka if necessary. Even though this might be seen as
discriminatory against the men, and some Tannaim were concerned at that, it is nevertheless the halacha!

B2] THE NEDUNYA - DOWRY
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One of the ways in which a father could ensure that property passed to his daughter was to give her a Nedunya - dowry*
- upon marriage®’. If she took financial responsibility for this Nedunya during the marriage, carrying any loss or gain, it
remained her personal property - Nichsei Melug - and she retained it on the death of her own husband.

B3] KETUBAT BANIN DICHRIN
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Chazal created a mechanism called ‘Ketubat Banin Dichrin’ - the marriage settlement for male sons. This determined
that if a wife brought valuable property into the marriage as part of her Nedunya but then died, leaving the property to
her husband, that property would be solely inherited by her sons, and not shared with any other children that the
husband produced from a second marriage.

13. Until age 12% or marriage, whichever is sooner!

14. In practice, it is very common today for the wife to be given a significant direct allocation of the assets.

15. The dollar value of a 200 zuz ketuba in June 2020 is around $35,000. There are different ways to calculate the modern value of the ketuba. For more information see: The Ketuba in
America, Its Value in Dollars, its Significance in Halacha and its Enforceability in Secular Law - Rabbi Michael Broyde and Rabbi Jonathan Reiss -
http://www.jlaw.com/Articles/KETUBAH.pdf. Itis also common for there to be an additional sum - tosefet ketuba - written into the ketuba on top of the standard 200 zuz.

16. Some mefarshim understand that the mitzva to marry off daughters is even greater than that to pass on inheritance according to the order specified in the Torah. The first daughter
to marry receives ten percent of the estate, the second receives ten percent of the remainder of the estate, etc. These dowries are provided to the daughters even if they exhaust the
estate’s assets, forcing the sons to maintain themselves by begging for tzedaka.

17. Such a dowry is also a condition included in the the ketuba and the dowry would be taken from his estate.
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The Gemara explains that the decree of Ketubat Banin Dichrin was instituted so that fathers would be able to leave their
property to daughters, as well as to sons, and be confident that it would stay within the family. Chazal suggested that this
should be up to 10% of the father’s assets. When the Gemara asks how the Rabbis could effectively undermine the laws
of inheritance specified in the Torabh, it finds support for this from a verse in Yirmiyahu®.
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The Gemara asks why Chazal did not go one stage further and also enact a special protection for daughters from an
earlier marriage. It answers that Chazal based their decrees on the structure of the Torah law - sons inherit but not
daughters.

C] EQUALITY IN INHERITANCE FOR DAUGHTERS - A FLASHPOINT ISSUE IN CHAZAL?
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The Sadducees argued that daughters should inherit equally together with sons™. This was rejected by Chazal.
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The Gemara also places the argument for equality of inheritance firmly in the hands of the non-Jewish sages, and
entirely rejected by the halacha.
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The UNCENSORED version of the Gemara records a conversation between R. Gamliel, Aima Shalom (his sister and the
wife of R. Eliezer) and an early Christian philosopher. In order to show that the Christian was open to bribery, Aima
Shalom gave him a gift and asked whether she could inherit together with her brothers. The philosopher then purported
to quote from the New Testament that daughters can and should inherit equally with sons®! When R. Gamliel gave a
better bribe, the philosopher quoted from elsewhere in the New Testament® that Christianity did not come to change the
Jewish law, so only the sons inherit!

18. Fascinatingly, the Gemara labels this as ‘deoraita’. Many mefarshim do not take that literally but understand it to be a non-binding mitzva of the prophets. See Ritva 68b and Rema
EH 71:1. There is nevertheless a discussion in halacha as to the status of a halacha sourced in Nach - known as divrei kabbala.
19. Based on the halacha that a surviving granddaughter from a pre-deceased son will inherit her father's portion together with her uncles when he grandfather dies. Thus a
granddaughter may inherit before a daughter.
20. Actually, this issue is not dealt with in the New Testament, but the philosopher is reflecting the Roman and Greek position that daughters inherit equally with sons.
21. Matthew 5:17
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In fact, it is difficult to formulate a structure which will circumvent the apportionment required by the Torah. If a person
declares - orally or in writing - that they do not wish their children to inherit in accordance with halacha, they have
breached a Torah mitzva AND their declaration is invalid. The children will always inherit according to the Torah!

* As such, halacha does not recognized a secular will, since a person may not gift their assets after death?2. Irrespective of the
provisions of a will, or the laws of intestacy in the relevant jurisdiction, the halacha will vest the deceased’s assets in the halachic heirs.

* Furthermore, writing a regular will which seeks to apportion assets in a manner other than halachic inheritance could be a breach of
the Torah prohibition of attempting to circumvent the mitzva of yerusha. In order to vest assets in other ways, a Halachic Will must be
drafted - see Part 2.
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Even though a person is entitled to gift their property during their life to anyone they please, if they do so in a manner
that effectively disinherits the halachic heirs, the halacha looks negatively at this (although it 1S legally valid®).
Although there is a view that this could be appropriate with a halachic heir who is behaving badly, this is not the
halacha.

D] HALACHIC DEVELOPMENTS IN THE PRE-MODERN PERIOD

* The issue of daughters not being entitled to inherit continued to be a challenge into the Mediaeval period.
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The Radvaz (16C Egypt) writes that he was challenged by the non-Jewish sages concerning the apparent unfairness of
the Torah laws of inheritance. He responded that the halacha anticipates the kindness of Jewish brothers to maintain
their sisters appropriately.

» Some of the institutions and takanot of Chazal fell away.
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The Rema records that by his time (16C, Poland) use of the Ketubat Banin Dichrin had died out entirely (at least in
Ashkenaz) and that communities followed their own minhagim in such matters.

22. According to halacha, upon death, all assets belong immediately to the halachic heirs. Since a secular will gifts assets after death, this has no effect in halacha. A person would
have to gift the assets when still alive - see Part 2 for more details.
23. Halacha, in contrast to many secular legal systems, does not only deal with the prescribed and proscribed, but can also be suggestive and make recommendations in favor of or
against certain actions.
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D1] TAKANAT CHATZI ZACHAR
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Other mechanisms to ensure inheritance by a daughter (and her children) had become popular® by the time of the
Rema®. One was the ‘Takanat Chatzi Zachar’, where the father would write to his daughter upon her marriage (in
addition to her dowry) a promissory note entitling her®, upon his death, to a portion of his assets® which is half of what
the sons each inherit®. Since this was a loan binding on his estate from before his death, it took priority over the laws of
inheritance. If the daughter had no children on her father’s death, the loan would cease to apply.
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The Shulchan Aruch nevertheless rules a position, at least in principle, that the best people to inherit are the halachic
heir, irrespective of their conduct. As such, a person should not try to circumvent that, even in ways which are
halachically effective.

E] THE MODERN CHALLENGE - SECULAR VS RABBINIC LAW IN MEDINAT YISRAEL

* In most civil jurisdictions in the world today (including Israel), the secular law entitles sons and daughters to inherit in equal shares.
* Nevertheless, any attempt to push the halacha in this direction was fiercely resisted by some poskim, including Rav Kook!
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In an early letter from Jaffa in 1908, Rav Kook rails against the any attempt to amend the inheritance laws of the Torah
in order to promote fairness and equality for daughters. He views the system of Torah laws like the laws of nature - a
system which is immutable and perfectly calibrated, even if occasionally it may cause difficulties to individuals.
‘Compassion’ on daughters in the laws of inheritance is misplaced, and Rav Kook sees it as rooted in Christianity, with
its ultimate focus on undermining the halacha!

* Once the British Mandate began in 1917, the rabbinate was required to apportion assets equally, in accordance with English Law.

* Consequently, and despite the clear halachic position in the classic sources, there were been various initiatives to equalize the laws
of inheritance and recognize daughters together with sons. In fact, almost all authorities today recommend that, in most cases, the
apportionment of assets after death in accordance with the Chumash is VERY UNWISE.

24. Gliickel of Hameln writes in the early 1700s that her father had written such notes to her husband and her sister’s husband.

25. We also see this mechanism in use in Toledo and Morocco in the time of the Rishonim.

26. The loan would also benefit his son-in-law who would effectively inherit together with his sons. This could be very useful since the father could chose the quality of his son-in-law, but
not of his sons!

27. ltwas also common to direct certain assets, such as the father's sefarim, exclusively to the sons.

28. Or entitling her to a very large sum of money which would wipe out the entire inheritance, unless the sons paid her an amount equal to half their individual inheritance. They would
therefore chose to give her the half inheritance, rather than lose the whole estate! There is no reason why the father could not use this mechanism to give his daughter a FULL
portion equal to her brothers, and there were recorded cases where this was done - see https://www.biu.ac.il/JH/Parasha/eng/pinchas/shi.html#_ftn14 note 14. This
mechanism could alsobeusedtoleave substantial assetstoathird party-egacharity-seePart2.
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Rav Yechiel Michel Tucazinsky underlines this with the case of a rich talmid chacham who insisted on bequeathing his
wealth in accordance with the Torah, but only succeeding in bequeathing hatred and division his family!

» As many people have seen from their own life experience, either directly or from observing other families, money is a great source of
machloket. If some children are not treated fairly, or what they consider to be fairly, in the will, they are likely to contest the will in the
secular courts and may win there. This involves not only the halachic prohibition of taking a dispute between Jews to a secular court,
rather than a Bet Din, but may also violate the Torah prohibition of gezel - theft, when the children seize assets awarded by the secular
court, but to which they are not entitled in halacha!

* Once the State of Israel was declared, the Chief Rabbi - Rav Herzog - was keen to try introduce a system under Israel secular law
which respected the halacha at the same time as enabling inheritance by daughters. In order to achieve this, he wished to try and
introduce new takanot in halacha to enable inheritance by daughters. The Chazon Ish and the Brisker Rav were very opposed to this
initiative and persuaded R. Isser Zalman Melzer?° to join that opposition.
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Rav Herzog records that he heard from Shai Agnon, whom he considered a very reliable source, that in Galitzia in
previous generations there was already an outcry against discriminating against daughters in inheritance®.

* Rav Herzog and the Sefardi Chief Rabbi, Rav Benzion Uziel, met with Ben Gurion, the President of Israeli Supreme Court, Yitzchak
Olshen3! and other Supreme Court Justices. Rav Herzog pressured Ben Gurion and the secular courts to give more ground to halacha
and the position of the Rabbanut in Israeli law. Ben Gurion agreed in principle, on condition that the halacha of inheritance could be
changed to allow for equal inheritance for daughters and that rabbinic takanot could be introduced quickly. Rav Herzog accepted the
challenge! When Judge Olshen questioned how Ben Gurion could give so much ground to the religious establishment, Ben Gurion
responded that he should not worry, since he had no expectation that Rav Herzog would succeed in persuading the other rabbinic
leaders. And so itwas! The Chazon Ish and the Brisker Rav won that battle and no halachic takanot were made.

* Rav Herzog also hoped to persuade the Knesset to pass a law of inheritance which recognized the position of halacha to some
degree. The Chief Rabbis prepared a bill proposing a secular law of inheritance which also incorporated the fakanat chatzi zachar, but
in 1965 the Knesset adopted a law of inheritance that has almost no connection with halacha, and sons and daughters now share
equally in the inheritance under Israeli law.

* Most halachic authorities recognize that, in order to avoid decades, if not generations, of family machloket and breaches of Torah
prohibitions, there are halachically valid mechanisms which enable a person - man or woman - to make a Halachic Will during their life.
This will avoid the halachic pitfalls outlined above and, hopefully, also be a source of shalom in the family.
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Rav Shlomo Dikovsky - senior Dayan on the Beit Din Hagadol writes that, in practice, EVERY halachic inheritance
matter that he presided over found a way to ensure that the wife and daughters were properly recognized.

* In Part 2, we will iy’'H examine what halachic options are open to people today to ensure that their family (including daughters)
inherits in accordance with their wishes, at the same time as fully respecting halacha.

29. In afiery letter written to Rav Melzer describing the urgent need to resist such modernizing decrees.

30. Although it seems clear from Rav Herzog that the need for daughters to inherit was not coming from a position of egalitarianism or feminism, but rather from a recognition that
Jewish society today would not accept the dictates of the Torah in a way that it used to. Insisting upon the classic halachic position would likely be the cause of enormous division in
the Jewish people.

31. Asrecorded inJudge Olshen’s memoirs.
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