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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

153 - BRIT MILA

PART 2 - BRIT ON SHABBAT - UNUSUAL CASES
OU ISRAEL CENTER - WINTER 2020

A] THE TORAH SOURCES FOR BRIT MILA
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Avraham enters into a Brit with God at the age of 99. It involves a number of elements, including:
(i) It applies on an ongoing basis for all future generations of his family.
(ii) It is spiritual in nature’ - binding us to a connection with God into the future.
(iii) It is closely linked to the gift of Eretz Canaan’ to the Jewish people.
(iv) Every male must be circumcised at 8 days old.
(v) It applies to boys born into Avraham’s family and those 'adopted’ or acquired for money from outside (as servants).
(vi) The penalty for not doing so is karet.
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The Jewish people performed a national brit mila in Egypt when they ate korban Pesach before they left.

A3] VAYIKRA
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The mitzva of mila is then given in Tazria in connection with the laws of tumat and taharat yoledet. According to the
original Torah law, a woman who just gave birth to a boy is tamei yoledet for 7 days. She then goes the mikveh on the
night following day 7 and can be reunited with her husband. The next (8th) day is the brit of the baby. For the following
33 days she is somewhat purified but not entirely. Any uterine bleeding is classified as ‘Dam Tohar’, which did not
prohibit her from relations with her husband, but she may still not eat teruma until nightfall after she goes to the mikveh
on day 40. From day 41 onwards she can bring her post-birth korbanot and then is fully purified to eat kodshim.

1. Asopposed to the Brit Bein HaBetarim, which is more political in nature, and describes the future path of Am Yisrael through exiles and redemptions.
2. Again, in contrast to the Brit Bein HaBetarim, which maps out a MUCH bigger swath of land - from the Nile to the Euphrates. For more on the contrast between these two britot, see
Rabbi Menachem Leibtag - https://tanach.org/lech.htm
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N.B. Today, this is not the halacha since any post-partum bleeding is assumed to be dam nidda. As such she may only go to mikveh
after 7 clean days following cessation of bleeding, in the normal way.
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The Gemara explicitly links the tahara of yoledet after a boy and the brit mila on the 8th day. According to Rashi, we
would have expected brit to be on the 7th day (presumably like most time-oriented events in the calendar). It was
delayed by the Torah until the 8th day so that the husband and wife could one more be together and thus be able to
celebrate fully and happily.’

B] WHICH DAY IS THE BRIT - DAY 1 OR DAY 8?
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Not all britot happen on the 8th day! Some, of course, are delayed for medical reasons, but the halacha is that some
babies born within the family or acquired receive their brit earlier - even the first day of life.
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The general rule is presented by Rav Assi - brit and tumat yoledet are closely connected. The child of a woman who
becomes tamei yoledet will have his brit on the 8th day. The child of a woman who does NOT become tamei yoledet
through that birth will have his brit immediately after the birth’.
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Rashi gives two examples of a woman who would not become tamei at birth: (i) a Jewish woman who had a C-section;
(ii) a non-Jewish woman who converted with her baby immediately after birth.
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Even though there was brit on the 8th day from the time of Avraham Avinu, before the halachot of tuma were operative
(before Sinai) the Gemara reiterates that the halachic system was changed after Sinai’. The Gemara also concludes that
the dinim of which brit can take place on Shabbat are interdependent on the dinim of which babies have mila on the Sth
day. Only a brit which must take place on the actual 8th day can be performed on Shabbat.

3. The implication of this approach is that the 7 days of purity was a fixture, and the day of the brit was ‘moved’ to fit around that. However, Rav Dovid Tzi Hoffman (in his commentary
on Vayikra) takes the opposite approach - that the Torah reduced the length of impurity for a boy from 14 to 7 days in order that it finish before the brit, which was fixed (from the
time of Avraham) on the 8th day.

4. In principle, a healthy newborn could be safely circumcised. Historically standard non-Jewish circumcisions in US hospitals were performed soon after birth. | even heard of a case
many decades ago where a Jewish baby was mistaken circumcised by the hospital on the third day and the hospital was sued by the parents! Other Jewish newborn boys had a sign
on their cots - ‘Do Not Circumcise’!

5. There is such a rare medical condition - diphallia - which affects approximately 1 in 5 million babies.

6. We alluded to this question in Part 1 when we observed that we do not keep mitzvot based on what happened before Sinai, but only based on post-Sinai halacha. Even though the
Avot ‘kept the Torah’ before Sinai this is more complicated than it sounds, and does not mean that they kept halacha as we know it.
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C] WHY IS ANY BRIT PERFORMED ON SHABBAT?

The action of brit mila - cutting the skin and drawing blood - would ordinarily be a Torah Shabbat violation of the melacha of shochet.
Yet sometimes brit mila will override Shabbat. Why should this be?
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The Mishna rules that all brit mila requirements may be carried out on Shabbat.
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The Gemara derives this halacha from the verse that mandates brit on the 8th day, whenever that is - even on Shabbat.”
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The Mechilta brings an alternative derivation from the verse ‘veshameru’.

Each of these derivations has a different perspective on the relationship between Shabbat and mila. The Gemara in Shabbat sees mila
as overriding Shabbat. The Mechilta sees mila on Shabbat as the expression of a deeper form of shemirat Shabbat.

However, as we have seen, the ability to perform the brit on Shabbat is dependant on the brit being required on the 8th day. Thus a
number of cases are excluded from this, where a brit would NOT be allowed on Shabbat. The Gemara mentions the following:

* A mila which is delayed to after the 8th day;

* The mila of a child born without a foreskin;

* The mila of a child who is a tumtum (with unclear sexuality) or androgynus (with both male and female sexual physiology);

* The mila of a child who is born during bein hashemashot, when it is not clear which day the 8th day is. This would include a baby
born between Friday and Shabbat or a baby born between Shabbat and Sunday, both of whom would have their brit on a Sunday.

D] UNUSUAL BIRTHS
D1] C-SECTION

As we saw above, the ability to do a mila on Shabbat is dependant on the mother also becoming tamei yoledet in the normal way.
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The Gemara learns that a C-Section delivery will not cause the woman to be tamei yoledet. This is learnt from the verse
which implies that to create tuma the birth must be actioned in the same manner as the conception.
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The Shulchan Aruch rules that a baby born by C-Section may not have a brit on Shabbat. Since the mother does not
become tamei yoldet (since there was no ‘natural’ birth through the birth canal), it is not clear if the brit is due on day 8
orday 1. As such, we wait until day 8, but if this falls on Shabbat, we delay the brit since it may not be due that day.

7. The Torah Temima leams that Chazal are leaming from the addition of the word ‘yom’. The verse could have read Y2y 72 5% Y0¥,
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The Mishna (dealing with Pidyon Haben) rules that if the first child is born by C-Section and the second normally,
neither is a bechor. Clearly Chazal envisage a case where a mother survives a C-section and is even able to become
pregnant and deliver a later baby normally!
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The Rambam comments that he has heard such stories but finds them unbelievable! As far as he is concerned, no mother
could survive a C-Section®, let alone recover to become pregnant again! The halacha is clearly theoretical only.

* In fact, the first recorded case of a woman surviving a C-Section was in 1580!
* Anesthetic was only developed in the 19th Century and the idea of suturing the opened womb only in 1882!

D2] FORCEPS

 The Rogatchover Gaon® suggests that a baby born through forceps delivery is also called ‘yotzei dofen’ - equivalent to a C-Section.
This would have implication for Pidyon Haben. Rav Hershel Schachter rules?® that this could also have implications as to whether a brit
could be performed on Shabbat.

* Most poskim do not follow this psak:.

E] UNUSUAL CONCEPTIONS
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The Gemara describes the case of a bathhouse insemination where a woman became artificially inseminated - sine
concubito - through contact with semen left in a bathtub, and thus conceived a child whilst never having had sexual
relations.
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The commentaries on Shulchan Aruch discuss whether a child born to a man from an bathroom insemination would
fulfill the man’s obligation of pru u’rvu. The Chelkat Mechokek “invokes the midrashic story” of the virgin birth" of Ben
Sira®” who was apparently the son of Yirmiyahu."

8. Which was classically performed only when the mother was already dead.

9. Tzofnat Paneach 6

10. Ginat Egoz 20

11. There are also different types of forceps. Some have closed blades which would encase the baby’s head and interpose between the baby and the birth canal. Others are fenestrated,
with open blades which allow contact of the baby’s head with the birth canal.

12. R. Moshe Lima, 17C Lithuania.

13. There are some suggestions that the entire story is a parody on the Christian virgin birth narrative, and is part of the same genre of literature as Toldot Yeshu.

14. The concepts of the Virgin Birth and Immaculate Conception are often confused with each other. They are in fact entirely different. Virgin birth is a general Christian belief which
relates to the alleged conception and birth of Jesus while his mother was still a virgin. The Immaculate Conception is a Catholic only doctrine relating to the special status of the
conception of Mary, which they consider not to have been tainted by Original Sin.

15. The book of Ben Sira is a book of the Apocrypha, sometimes quoted by Chazal and other mefarshim. It is attributed to Shimon ben Yeshua (also known as Jesus!!) ben Elazar ben
Sira, who lived and wrote in the 2nd Century BCE.

16. The source for this story The is Alef Bet of Ben Sirach, a work of questionable date and authorship, some dating it to the period of the Geonim. According to that source Ben Sirah
was born in the following way. Yirmiyahu HaNavi was forced by others to leave semen in a bathhouse. His own daughter subsequently visited the bathhouse and became pregnant
from it. The resulting child (being both the son and grandson of Yirmiyahu) was Ben Sira. Fascinatingly, he is not given the status of a mamzer, indicating that conception resulting
from artificial insemination does not constitute a prohibited relationship.  Although the story is doubted by some some later sources since it is not found in Chazal (see Zemach
David 1:13a of R. Dovid Ganz), other mefarshim quote it authoritatively. The Alef Bet of Ben Sira also suggests that R. Zeira and R. Pappa were also products of artificial
insemination.
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The Mishne LeMelech'” rules definitively that there is no doubt that artificial insemination does not constitute a
prohibited relationship'’. However, he goes on to doubt if bathhouse insemination is in fact naturally possible."”
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Rabbeinu Chananel rules that a bathhouse conception is in fact ‘ma’aseh nisim’ and does not count as a normal
conception. Therefore the woman would not become tamei yoledet when she eventually gives birth!

* This is a major extension to the concept that an irregular birth will not result in tumat yoledet and thus prevent a brit on Shabbat.
Now, potentially, an irregular conception could also prevent a brit on Shabbat!
* Rabbeinu Chananel’s understanding is unique amongst the Rishonim and this halacha is not mentioned in any of the later codes.
Nevertheless, Rabbeinu Chananel has a very strong impact on the halacha, and the Rosh in a number of places2° describes his rulings
are ‘divrei kabala’.
* Key here is the definition of conception which is '0>0) Nwyn'. There are three main options:

- a conception which is not through regular cohabitation

- a conception which is achieved in a very unusual manner

- a conception which is literally miraculous.
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Rav Shlomo Zalman Auerbach quotes Rabbeinu Chananel and gives two possible explanations. (i) It could be that only a
truly miraculous conception would result in this status and prevent a brit on Shabbat, (ii) the explanation that Rav
Shlomo Zalman prefers is that any unnatural or artificial insemination would result in this status. After all, there is
nothing miraculous about a C-Section!

23. Artificial insemination is entirely analogous to bath house insemination. In both cases conception occurs internally; in both
cases pregnancy occurs sine concubito. Since it is the absence of a sexual act that places the conception outside the ambit of
"isha ki tazria," it should follow that, according to Rabbeinu Hananel, neither a child born of in vitro fertilization nor a child
born of artificial insemination should be circumcised on Shabbat. .... the opinion of an early-day authority of the stature of
Rabbeinu Hananel should not be ignored, particularly when a possible biblical transgression of Shabbat laws is involved.
Parents who do not wish it to be known that the child was conceived other than in the usual manner may offer other reasons,
e.g., the residual presence of physiologic jaundice, in explanation of why the circumcision is delayed until Sunday

Rabbi J. David Bleich - Survey of Recent Halakhic Periodical Literature, Tradition 35:2 (2001) pp 61-62*'

* Rabbi J. David Bleich rules this way in practice, as does Rav Herschel Schachter.
* This is also reported as the psak of Rav Eliashiv.

17. R.Yehuda Rosens - 17C Turkey
18. The poskim go on to rule based on this that a wife is allowed to sleep on sheets which may have on them semen from her hushand, even if she is nidda (see Taz YD 195:7). Even if
she became pregnant, this would not constitute a prohibited act.
19. Other poskim reject this and claim that it is possible. In scientific terms it is exceptionally unlikely, but not impossible.
20. See Nidda Chapter 5 and Shavuot 7:29
21. Available at https://traditiononline.org/survey-of-recent-halakhic-periodical-literature-36/
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» However, Nishmat Avraham (3rd ed p 584) quotes22 R. Azriel Auerbach, son of R. Shlomo Zalman, as saying that his father changed
his psak later in life once IVF became far more common.2
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Rav Ovadia rules that IVF is now so normal that an IVF baby should have a brit on Shabbat.

* This is also the psak of Rav Osher Weiss.24
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Rav Moshe Sternbuch rules that IUI (Intrauterine Insemination) is sufficiently similar to regular conception to be
considered 'YOv NTON WNN D NWN. A baby born from such a procedure should have a brit on Shabbat. However, IVF

(in vitro fertilization) is too far removed from the ‘natural’, and he rules that such a baby may not have a brit on
Shabbat.

F] UNUSUAL PARENTS
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The brit of a mamzer may be on Shabbat. The brit of a man who has converted out of Judaism and a Jewish woman may

have a brit on Shabbat. However, a child whose parents have BOTH converted out of Judaism may not have a brit on
Shabbat.

* Another case discussed is that of a family who is not Shomer Shabbat. Should a brit take place on Shabbat even though many
people will be mechalel Shabbat to come?

¢ Rav Shmuel Wosner25 rules that the brit should be delayed.

 Rav Ovadia Yosef2¢ rules that the brit may take place but can be delayed to avoid chilul Shabbat.

* Many poskim - including the Tzitz Eliezer2” , Minchat Yitzchak?8 and Rav Moshe Feinstein2 - rule that the brit may NOT be delayeds3®.

22. Also cited in Yavia Omer YD 7:24:5

23. More than 8 million have been born since it was introduced in 1978 - see sciencedaily.com/releases/2018/07/180703084127.htm

24. See https://en.tvunah.org/2015/04 /27 /ivf-baby-bris-mila-on-shabbos/

25. Shevet Halevi 1:205,331, 4: 134-5

26. Yabia Omer, 0C 10:32

27. 6:3

28. 3:35:6

29. Igrot Moshe YD 1:156

30. See Rabbi David Brofsky’s article at https://www.etzion.org.il/en/brit-mila-shabbat-2-child-non-religious-parents-and-delaying-brit-due-chillul-shabbat for more information.
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