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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

124 - VOTING AND RABBINIC AUTHORITY - PART 2: LO TASUR
OU ISRAEL CENTER - SPRING 2019

1. The Sages said that [we must obey the Beit Din] even when they say that ‘left’ is ‘right’. [One should] not say (perish the
thought) that /the dayanim] erred because ‘l, the puny one, see clearly that they have erred.” Rather, one’s own perception
must be nullified before the brilliance of their intelligence and their siyata deshemaya. The Sages have said “One Sanhedrin
cannot nullify [a ruling by] an [earlier] Sanhedrin unless it is greater in wisdom and number.” ... This is the Torah view /da’at
Torahjon emunas chachamim.

Rav Eliyahu Dessler, Michtav Me’Eliyahu I p75
We saw in Part 1 that Rav Dessler clearly invokes the mitzvah of Lo Tasur and the authority of the Sanhedrin to explain
the binding nature of Da’at Torah. This is perhaps that most used source for the concept and we will analyze that in this
shiur.

A] THE SANHEDRIN
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The original Beit Din HaGadol (which later became known as the Sanhedrin) of 70 elders plus Moshe was established in
order to ease the burden on Moshe. The verses refer explicitly to part of Moshe’s ‘ruach hakodesh’ resting on them.
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The Sanhedrin functioned throughout Jewish history, including throughout the First and Second Temple periods, and was
based in the Temple complex. 40 years prior to the destruction of the Second Temple, the Sanhedrin left its home and
began a period of exile, first within Jerusalem and then, following the Churban, to other parts of Eretz Yisrael. It moved
first to Yavneh, then Usha, back to Yavneh, again to Usha, to Shefaram, Beth Shearim, Sephoris and finally, in around
200 CE to Tiberias. Its power waned over the subsequent years under increasing pressure from the Roman Byzantine
authorities until it was eventually declared illegal by the Romans in 425 CE'.

B] THE SOURCE OF RABBINIC AUTHORITY - THE SANHEDRIN
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The Torah here vests authority in ‘the Rabbis’. Important questions include.-

(i) Which Rabbis does this include? Only the Sanhedrin in the Temple complex? The Sanhedrin even in exile? ‘Chazal’ - the rabbis of
the Talmudic period? Contemporary rabbis?

1. Fora good summaty of the history of the Sanhedrin and attempts in modern times to re-establish it, see www.thesanhedrin.org/en/index.php?title=Historical_Overview
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(i) Which areas of halachic life fall within this authority? According to some commentators, the authority is broad - to engage in the the
process of (a) transmission (mesorah); (b) interpretation (drasha) and (c) legislation (mitzvot derabbanan). Others interpret the
authority more narrowly.

(iii) Does this authority extend beyond the realm of halacha and if so how far? Issues of hashkafa? Totally non-religious matters?

(iv) How does this authority interface with other related concepts such as Da’at Torah and Emunat Chachamim?

15HNE SHNE SDY PHY P DD 15 INDE 195 51 Y HIDE SHNE S0 SHNE HIDE P S P> IMP WBH - HNNWY P (N0) 5.

ND D127 "W
Rashi paraphrases Chazal (see next source) and explains that ‘left’ and ‘right’ means that, even if the Sanhedrin tell us
to do something which seems clearly wrong, we must listen.
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The actual source in Chazal says that even is ‘it seems to us’ that the answer is wrong, implying that if it is obviously
wrong then we need not listen!
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The Talmud Yerushalmi clearly understands these verses to mean that a scholar may NOT follow the ruling of the
Sanhedrin when he is convinced that it is in fact so clearly in error that they have mixed up ‘left’ and ‘right’. This ruling
is in fact following in the Bavli (Horayot 2b) and is stated in the Rambam.
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The Chumash includes a procedure for when the Sanhedrin issues a mistaken psak and the community follows it
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The Rambam rules that if a talmid chacham followed the mistaken psak of the Sanhedrin in the knowledge that it was
wrong, he must bring his own korban. He should have known better than to follow a mistaken psak!

It clearly follows that (a) the Rabbis are not infallible and (b) we should not follow them if it is clear that they are wrong. This seems to
conflict with the Sifrei on ‘left and right’. The Rishonim and Acharonim were well aware of the apparent contradiction and there are
many approaches to reconcile the two2.

One approach is to note that the Sanhedrin had full authority only once it had formally taken a vote and issued a psak. Without this
formal process the concept of ‘left and right’ does not apply. However, others take the view that there is a fundamental dispute here in
Chazal as to the authority of the Sanhedrin, with the Yerushalmi (and the Rambam) ruling that such authority is NOT absolute in the
face of an obvious error3.

As noted above, a careful look at Rashi will show that he actually strengthened the language of the Sifrei to state that even if the Beit
Din tell us DIRECTLY something which seems obviously wrong, we still have to follow it. The Ramban on Chumash explains why this is.

2. See Kaplan 1992 pp29-33 for a summary of some of the commentaries. (References follow the Bibliography at the end of Part 1).
3. See Rav Dovid Zvi Hoffman in Melamed LeHo'il 3:82 who understands that the two sources differ as to the exegesis of Devarim 17:11 - DN DX ¥ N XIPND ONX ¥
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According to the Ramban, the Sanhedrin is protected from mistake by Divine assistance so that what seems to us to be
wrong may actually be correct. In the very unlikely event that they DID make a mistake, we are obligated to follow the
ruling’ since God wants there to be a uniformity in halachic practice.
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The Kuzari also states that the collective Sanhedrin were protected from any mistake due to their number and their very
broad wisdonr’.
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In contrast, the Chinuch fully accepts the possibility of the Sanhedrin making a mistake but we must still follow them.
That is a price worth paying for a unified religious practice.

C] WHICH RABBIS HAVE THE AUTHORITY OF THE SANHEDRIN?

C1] THE POSITION OF THE RAMBAM
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The Rambam explains that the positive mitzvah is to listen to the ‘Beit Din HaGadol’.
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But the negative mitzvah is not to deviate from the words of the ‘Ba’alei Hakabala’. This expression would seem to
include Rabbis after the Sanhedrin ....

4. Note that different commentators have debated the import of these words of the Ramban. Do they imply that there IS an objective truth 'in Shamayim’ but God does not require us
to find it - NN D»WA NY? If so, the ruling of the majority of the most qualified people - the Sanhedrin - is the best we can humanly do (see Derashot HaRan #11). Alternatively, is
the Ramban telling us that there is actually no ‘objective’ truth ‘out there’. Rather, the ‘real’ truth is whatever the Sanhedrin determines it to be.

5. The Kuzari clearly understands that part of the protection of the Sanhedrin from error is their access to broader wisdoms of the human world. This factor needs to be applied to the
discussion in Part 1 on the modern concept of Da’at Torah and whether access to non-Jewish knowledge and wisdom is helpful or detrimental to the Da’at Torah of the gedolim.
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.... but only until the time of Ravina and Rav Ashi who put together the Gemara. Thus according to the Sefer Hamitzvot
the authority of the Talmud may be rooted in Lo Tasur.
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The Rambam also indicates in the introduction to the Yad that the Lo Tasur applies up until the end of the Gemara.
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In the Mishne Torah itself however, the Rambam explains that BOTH the positive and negative mitzvot of Lo Tasur relate
only to the Sanhedrin. The Rambam also states that the authority of Lo Tasur extends to all three areas of halachic
material:- (a) Halacha LeMoshe MiSinai; (b) Halachot derived from Chumash through drash; (c) Rabbinic legislation.
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Furthermore, the Sanhedrin means ONLY the body that sat in its authorized place in the Beit Mikdash. The clear
implication is that once the Sanhedrin moved away from the Temple, Lo Tasur no longer applies.
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Chazal elsewhere indicate that the Sanhedrin has the authority of Lo Tasur EVEN when exiled to Yavneh. The Talmud
Yerushalmi also brings such a opinion.
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R’ Aryeh Leib Horowitz rules that any ruling made by the Sanhedrin once outside its original place has the authority of
Lo Tasur only on a rabbinic level.
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The Ran understands that Lo Tasur applies on a Rabbinic level to the generations of gedolim that come after the
Sanhedrin (perhaps even today?)

If Lo Tasur on a Torah level is restricted to the Sanhedrin (either in the Temple or in exile), wherein lies the authority of the Talmud,
which was completed centuries after the Sanhedrin was disbanded?
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The Rambam explains that the authority of the Talmud is based on the universal acceptance of Klal Yisrael.
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The Rambam states that Rabbis after the Gemara have only local authority over those communities which accept them.
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This is also how the Kesef Mishne understands the Rambam. After the Sanhedrin, Rabbinic authority is based on
communal acceptance. Thus the Mishna and the Gemara achieved their standing through this acceptance.

R. Chaim Brisker explained the Rambam to mean that any Beit Din that is accepted by all of Klal Yisrael has the status of a Sanhedrin
and its psak is binding. (Due to Lo Tasur?). Rav Elchanan Wasserman also held that a universally accepted statement of the Gedolei
Yisrael, even today, had the status of the Beit Din Hagadol.

This position of the Rambam was tested strongly in his dispute with the Gaon Rav Shmuel ben Eli who headed the Academy in Bavel
from around 1160-12006.

C2] THE POSITION OF THE SEFER HACHINUCH
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The Sefer HaChinuch agrees with the Rambam that the Mitzvah of Lo Tasur applies to all aspects of Rabbinic Law - see
above. He goes further however to say that the mitzvah of Lo Tasur applies even to the Rabbis of our generation. This
is based on the Chazal that Yiftach must be respected in his generation like Shmuel in his.

6. Some salient points on that episode include:-
* Shmuel b. Eli claimed a genealogy back to Shmuel HaNavi and ran a grand palatial court. Every Jew in Bavel was required to contribute to his financial treasury.
* SbE claimed that the Geonate in Bavel were the successors to the Sanhedrin and wielded its authority - a point which the Rambam pointedly denied - see above.
* Rambam criticized SbE's coercive style, the hierarchical leadership of the Geonate and the heavy emphasis on study of Talmud to the exclusion of other things.
* SbE attacked the Rambam in a polemical work, to which the Rambam responded in his Ma’amar Techiyat Hametim.
* Rambam intervened in supporting the appointment of the Reish Galuta in Bavel which also angered SbE who actually opposed the institution of the Exilarch generally, and felt that
leadership should rest only in the hands of the Geonim. For further information see Maimonides, Joel L Kraemer pp 412-417.
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He also reiterates this for the positive Torah mitzvah to listen to the Gedolim, and rules that this also applies to the
Gedolim today.
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The classic commentary on the Sefer Hachinuch - the Minchat Chinuch (19C Russia) - asks where the Sefer Hachinuch
could have obtained such a psak. He suggests that there may be indications of this in the Rambam or Ramban (although
most other commentators disagree) and ends by stating that the Sefer Hachinuch must have got it from somewhere!’
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The Chayai Adam rules like the Chinuch - all rulings by contemporary Rabbis to ‘protect the Torah’ are backed by the
authority of Lo Tasur and it would therefore be an issur Torah to breach them.

C3] THE POSITION OF THE RAMBAN
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The Ramban’s view is that Lo Tassur requires us to follow the Rabbis in their transmission and interpretation of Torah
laws. Rabbinic Legislation is NOT included in Lo Tassur. If so, what authority does Rabbinic legislation have?
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Rav Elchanan Wasserman answers that the Rabbis reveal the specific will of God through their mitzvot. We follow them

since this is what God specifically wants us to do. In this sense the Rabbis almost have the status of Navi. But to which
Rabbis does this refer? Why would this be restricted to Chazal? Who is a Gadol?

D] WHAT AUTHORITY DO RABBIS HAVE TODAY?
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The Rema and the Vilna Gaon rule that any Rabbi after the Talmud has the right in principle to argue with any other
(even those from earlier periods) but not to argue with the conclusions of the Gemara.

7. See Shu't Bnei Banim of Rav Yehuda Henkin 2:23:5 for analysis of this and an attempt to find sources for the Sefer HaChinuch.
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Even in the times of the Sanhedrin, decrees could only be set aside by a subsequent ‘greater’ Sanhedrin. This greatness
was measured not only in wisdom but also in popular support.
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The implementation of the rulings of the Sanhedrin was also subject to some degree to the will of the people. The
Sanhedrin was not allowed to make new legislation which it felt that the majority of the people’ could not cope with.’
What gave the Jewish people the halachic authority to decide on these matters?
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The Jewish people have (or at least had!) a collective ‘nevuah’ which leads them to the appropriate halachic response.

In a modern context, an example of this principle played out in Rabbi Yehoshua Leib Diskins’s attempt to ban secular studies in
Yerushalayim and the opposition of other gedolim at the time to his ability to bind any community other than his own. 0

36. In the light of the above, it is clear that the ban issued in Jerusalem was not valid. The Jerusalem ban was issued without
constraints or qualifications. .... Moreover, the ban was issued for all time, to be applied to future settlers in Jerusalem.
Regarding this last point, those who issued the ban had no authority to do so, without first receiving the approval of the
majority of the diaspora Jewish community. All Jews in the diaspora aspire to settle in Jerusalem, all Jews in the diaspora pray
facing Jerusalem, and all Jews in the diaspora are regarded as residents of Jerusalem. It was inappropriate for one group of
Jews to issue a ban that the rest of Jewry finds intolerable. Indeed, the ban discourages Jews from settling in the land of Israel
and is, in effect, an enactment designed to prevent Jews from fulfilling a mitzvah.

Emeq Berakhah, R. "Dovidel" Karliner
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The Rivash (14C Spain) rules that Rabbis today have authority only over their own kehillot. In the absence of a
Sanhedrin with ‘Rabbanim Musmachim’ the authority of any Rabbi or Rabbinic body today is based upon its acceptance
by the people. This element of communal ‘grass-roots’ support was always built into the system.
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Rav Moshe Feinstein rules that no Rav or Gadol today is immune from others disagreeing with him on halachic issues
provided this is done with derech eretz (and of course provided that the person is qualified to disagree!)

8. One example of this is the Rabbis’ reluctance to impose too many restrictions on simcha after the Churban.

9. The subsequent halachot are (ii) If the Beit Din felt that the community could cope with the new law, yet the community rejected it and it never became widespread, this law fell away
automatically; (iii) If a new law was apparently accepted, but after a time it became evident that the people could not cope with it and the law was falling out of use, a latter Beit Din
could annul it, even though the Beit Din was not greater than the one which introduced it.

10. In 1856 a ban was issued by leading Rabbis of the 0Id Yishuv, including R. Samuel Salant and later reissued under the aegis of Rav Diskin. R. Yehiel Michal Pines, an early exponent
of religious Zionism and a leader of the Yishuv, supported the establishment of an orphanage in Jerusalem where secular studies would be part of the curriculum. When in 1882 a
cherem was pronounced against Pines by Rabbi Diskin, Pines approached his brother-in-law, R. David Friedman of Karlin, for moral support. R. "Dovidel" Karliner was a leading
gadol and posek at the time. The following is taken from his Emeq Berakhah, on the regulations governing the issuance of bans. For more details see an article by Rabbi Shneur
Leiman - Tradition 26:4 102-105.
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