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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

121 - WINE AND NON-OBSERVANT JEWS
OU ISRAEL CENTER - WINTER 2019

* As is well-known, the halacha prohibits a Jew from drinking wine made by (and in some circumstances touched or poured by)
non-Jews. What is the extent of that prohibition?

* Does this concept apply in any way to non-observant! Jews. If so, what is the status of such a halachic concern (rabbinic or minhag?)
What level of observance triggers this concern? What types of contact with the wine are problematic (opening the bottle/touching the
bottle/ lifting the bottle/pouring the wine?) What is the status of the wine in the cup and that left in the bottle?

* Are there different types of wine which have different halachic status?

A] JEWS, NON-JEWS AND WINE - AN ANCIENT CAUSE OF ENMITY
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Chazal identified the negativity which is caused by Jews not drinking wine touched or poured by non-Jews. The Midrash
places this into the mouth of Haman who uses it as one of the ways to antagonize the King into killing the Jews.

B] WINE POURED FOR AVODA ZARA

IND DPY O DINY) INP? DID) P2 IAY? 1IN 1PNIT 2PN YN 2 PON NN YOIION ON N 2.

nY-12:a) orva4
In Shirat Ha azinu the Torah equates the wine poured for idolatry with the actual sacrifices made to idolatry.
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The Mishna rules that wine made by non-Jews is prohibited to drink and to derive benefit from. The Gemara learns this
prohibition from a verse in Devarim - just as a sacrifice to idolatry is prohibited to benefit from’, so too the wine offered
to idolatry is prohibited to benefit from.

* As such, wine poured3 or used by a non-Jew for idolatrous purposes will be prohibited to benefit from on a Torah level.
* This would include communion wine*. Pagan practices (including Wicca) are also on the rise in the 21st Century, and libation is a
part of this practice.5

1. This seems a better expression than ‘non-religious Jews’, which is both judgemental and presumptuous. Given that we cannot see into the neshamot of others, it is impossible to
know who is truly ‘religious’ (whatever that expression means in Jewish terms). Observance (at least in the public sphere) is clearer to assess.

2. The Gemara (ibid) gives a lengthy derivation as to why the sacrifice itself is prohibited to benefit from. This is derived through connections between the idolatrous sacrifice and a
corpse (Tehillim 106:28), a corpse and the Egla Arufa, and the Egla Arufa and a halachic korban. Benefit from a korban is prohibited under the mitzva of me’ila.

3. Note that there is a minhag in some circles, based on the Zohar and kabbalistic writings of the Shela and others, that wine may not be drunk even if a non-Jew looks at it, even
through a clear bottle, even in the shop. For this reason, there are some wine sellers that only have spirits in the shop and wines are kept out of sight! This is not a halachic
requirement. For more details and sources on this see
http://din.org.il/2011/01/23/%D7%99%D7%99%D7%9F-%D7%A9%D7%A8%D7%90%D7%94%D7%95-%D7%92%D7%95%D7%99/

4. On the assumption that Christianity is idolatrous - see https://rabbimanning.com/index.php/audio-shiurim/cji/for a two-part series on entering churches, which raises many of
the complex issues in this topic.

5. Even the practice of ‘toasting’ over a drink may have a pagan origin: According to National Geographic: “Historians guess that the toast most likely originated with the Greek
libation, the custom of pouring out a portion of one’s drink in honor of the gods. From there, it was an easy step to offering a drink in honor of one’s companions.” Additionally, the
1995 International Handbook on Alcohol and Culture says: “[Toasting] is probably a secular vestige of ancient sacrificial libations in which a sacred liquid was offered to the gods:
blood or wine in exchange for a wish, a prayer summarized in the words ‘long life!’ or ‘to your health!’” - https://megsorick.com/2016/08/ 16/toasting-the-pagan-origins/.
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C] STAM YAYNAM - REGULAR WINE MADE BY NON-JEWS

C1] STAM YAYNAM MADE BY ACTIVE IDOLATORS
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Chazal identified three types of prohibited wine - idolatrous libations, ‘stam yaynam’, and kosher wine which was left
with non-Jews. Stam Yaynam is regular wine produced by non-Jews for idolatrous purposes and this is ALSO prohibited
to drink AND to benefit from.
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Rashi understands that Stam Yaynam is prohibited as a gezeira in case one comes to drink wine used for avoda zara.’
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So too, the Rambam clearly rules that any wine (even that made by a Jew) is prohibited once it is touched by non-Jews.
Since their focus is avoda zara, we are concerned that there may have been some idolatrous intent in their contact with
the wine.

* However, the Gemara in Shabbat gives a different account of and reason for the gezeira on Stam Yaynam.
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The Mishna gives an account of ‘That Day’ when the Sanhedrin enacted the ‘18 Decrees’.
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This was a very important mile-stone in the development of the Oral Law, and a tragic event which led to bloodshed!’
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The Gemara relates that there were a serious of gezeirot, each building on the other. The prohibition on stam yaynam
was in order to avoid intermarriage.’
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Some mefarshim understand that the gezeira is in case of yichud with non-Jewish women.

6. Rav Yosef Zvi Rimon tells a story of an American businessman who ate with colleagues in a non-kosher restaurant. When pressed on why he would not drink the wine, he hesitantly
mentioned the concern for idolatry. The waiter admitted that he was a practicing pagan and had actually poured out a little wine to his gods before bringing it to the table! In a
separate story, a neighbor of mine was once on business in China. He sat for a day in a meeting with non-Jewish clients, unable to eat any of the food. Someone commented that he
looked starving and asked if he could at least have a little fruit, which he happily accepted. As the waitress brought the bow! of fruit to the table she bowed down with it in front of
the small stone god at the side of the room!

7. Towards the end of the Second Temple Period, the halachic and hashkafic battles between Beit Hillel and Beit Shammai were rising in a crescendo. Beit Hillel were normally the
majority and carried the Sanhedrin, but on this occasion they found that Beit Shammai were unusually the majority and they forced through a number of gezeirot. Beit Shammai
posted armed guards on the doors to prevent Beit Hillel rabbis from getting in, which in turn let to bloodshed!

8. Arising from socializing, as opposed to the concern of yichud in the following source, which is focused on drinking leading to sexual transgression.
To download more source sheets and audio shiurim visit www.rabbimanning.com
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C2] STAM YAYNAM MADE BY ANTI-IDOLATORS
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The Rambam rules (and presents this a law agreed upon by all) that stam yaynam made by non-Jews who are NOT
idolators is still prohibited to drink, but is permitted to benefit from.

* But if the gezeira was also to prevent intermarriage, why should it be more lenient just because the non-Jews are not idolatrous.
Their daughters are still prohibited to marry!
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The Ran explains that, since the main thrust of the gezeira was connected to the practice of idolatrous libations, the
halachic structure of the gezeira is also based upon that. So too, cooked wine was not included in the gezeira since it
would never be offered as a libation, even though it could be drunk socially.
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The Kesef Mishne understands differently. According to him, the original gezeira on drinking the wine was because of
intermarriage. The later addition of a prohibition of benefit was because of idolatry. Thus, when this does not apply, the
prohibition of benefit falls away and the original gezeira (against drinking) due to intermarriage, remains.

C3] STAM YAYNAM MADE BY STAM PEOPLE!
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Chazal ruled that non-Jewish (slave) children who do not understand idolatry, do not make the wine yayin nesech.
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There was a mesora in psak in the Ashkenazi community in the middle ages (based on the Geonim) that most non-Jews of
the time were simply not religious enough to be considered active idolators. On that basis, as with the child, their wine
was prohibited to drink, but not to gain benefit from (eg in business).
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The Mechaber rules like the Rambam that Stam Yaynam is prohibited to benefit from. The Rema rules like the Ashkenazi
mesora that most wine produced by non-Jews was not connected with idolatry and thus, although prohibited to drink, is
permitted to benefit from. This applies EVEN if the religion of the non-Jews is not monotheistic.’

9. The position of the Rema as to the halachic status of Christianity is discussed in more detail in the shiurim on Entering Churches referred to above.
To download more source sheets and audio shiurim visit www.rabbimanning.com
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D] NON-OBSERVANT JEWS

e At first glance, none of the issues raised above should apply to the wine of, or poured by, non-observant, specifically non
shomer-Shabbat Jews. (i) If the concern of the gezeira is idolatry, then unless they are active idolators, there is no concern here that
they could have offered the wine to avoda zara; (ii) if the concern is intermarriage?9, there should be no problem since it is permitted!!
to marry the daughter of a non-observant Jew!
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The Chazon Ish expresses this idea - in principle why should there even be a suggestion that the wine poured by a non
shomer-Shabbat Jew should even be a problem. However he quotes the Beit Yosef who in turn quotes the Rashba that the
wine of a mechalel Shabbat IS prohibited. The source for that Rashba is nevertheless less clear!
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The Chatam Sofer understands that the extension of a prohibition on wine to include a mechalel Shabbat is not for the
same reasons as with a non-Jew (which do not apply). Rather, it has the status of a ‘knas’ - penalty in order to
strengthen shemirat Shabbat. As such, it does not necessarily apply the same way in all circumstances.
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The Ran understands that once a Jew is considered a mumar for the whole Torah, they will have the status of a non-Jew
for all matters,” even if the specific reasons for individual gezeirot may not logically apply in the same way.

D1] NON-OBSERVANT JEWS IN PRE-MODERN TIMES
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Chazal question how Yehoshefat could have eaten the shechita of Achav, who as a ‘mumar’ for idolatry and thus
effectively for the whole Torah. As part of the analysis is becomes clear that Yehoshefat could drink Achav’s wine since
this was BEFORE the gezeira on stam yaynam. The clear implication is that now, after the gezeira, the wine of a Jew
who is a ‘mumar for the whole Torah’ would be prohibited to drink.
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Chazal also classify a public Shabbat breaker as a ‘mumar’.

10. If, as noted above, the concern could be that the drinking will lead to yichud and sexual interactions, then this COULD still be a relevant concern with a non-observant Jew.

11. Actually, this is not so straight-forwards and there are poskim (including the Maharam Schick 0.C. 305) who rule that a Jews is prohibited (rabbinically) from marrying the child of a
mumar. For more details, see the article by Rabbi Bleich cited below. The majority view is however that such a marriage is permitted. There is the secondary question of whether one
is permitted to marry the child of a couple who did not observe the laws of taharat hamishpacha. Although the halacha considers such a child ‘pagum’ in some sense, R. Moshe
Feinstein (Igrot Moshe E.H. 4:14 and 4:23:3) rules that this has no halachic implications and there should be no hesitation in marrying such a person if they are of good character.

12. The question of whether a mumar is bound by the rules of bishul akum is also addressed at length in the Acharonim, with some poskim, including in our times, ruling that the food
cooked by a Jew who is a mumar will be prohibited. For more details, see the article by Rabbi Bleich cited below.

To download more source sheets and audio shiurim visit www.rabbimanning.com
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The Behag (8C Bavel) puts the two definitions of mumar - idolatry and public Shabbat breaking - together and rules that
they will make wine prohibited as ‘yayin nesech’.
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The Sefer Eshkol (12C Provence) rules that a Jew who publicly breaks Shabbat but is not idolatrous cannot be worse
than an non-idolatrous non-Jew. As such, the wine they touch will be prohibited to drink but non to benefit from.
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The Beit Yosef brings a psak from Rabbeinu Yona and the Rashba that a public Shabbat-breaker does make wine into
yayin nesech.
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The Shulchan Aruch does not explicitly rules this halacha but does rule that a mumar makes wine into yayin nesech.
Who is considered to be a mumar?
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A Jew who breaks Shabbat publicly - even halachot which are rabbinic - is considered to be a Mumar. But someone who
breaks Shabbat in private is not.
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The Rema rules that the Conversos in Spain who also act as non-Jews in private DO prohibit wine like non-Jews.
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Tosafot learn, based on the Gemara in Nidda, that if the Jew would be embarrassed to break Shabbat in front of an
important person, they are also NOT considered to be a Mumar.
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This is ruled in the Mishna Berura who brings this in the name of many of the classic poskim.
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D2] NON-OBSERVANT JEWS IN MODERN TIMES

(a) R. Yaakov Ettlinger - mid 19C Germany
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The first posek in modern times" to deal with this issue is Rav Yaakov Ettlinger (19 Germany) in an 1860 teshuva. He
differentiates between the classic mechalel Shabbat and the 19C reality of Jews who would make kiddush and daven on
Shabbat and then go to work and do melacha.” His conclusion is that, whilst there is room to be stringent and not drink
the wine of such a Jews, there was also room to be lenient, especially with the children of such families who have been
raised without any awareness of Shabbat. Such a Jew is considered to be a ‘tinok shenishba’” and thus categorized as
shogeg and not a public Shabbat-breaker'’ or a mumar."”

(b) R. Yehuda Aszod - mid 19C Slovakia

R. Aszod (Shu’t Yehuda Ya’aleh YD 50) also rules leniently on the issue, for two main reasons: (i) He considers the status of a public
Shabbat breaker as a mumar is rabbinic and not biblical. Since the gezeira against stam yaynam is also rabbinic, these two levels of
derabbanan, coupled with the reality that the Jew is not idolatrous and marriage to his daughter is permitted, lead to a lenient psak.
(i) He considers that a Shabbat violator only becomes a mumar if testimony of his breach is presented before a beit din.
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Rav Ovadia Yosef summarizes the position of R. Aszod and is very sympathetic to it in his own teshuva. Our focus on
mechalelei Shabbat should be to reach out them and encourage, rather than to push away and distance.

13. The relevant shift being the widespread chilul Shabbat that followed the Enlightenment and the growth of the Reform movement in early 19C Germany.

14. RabbiJ David Bleich, at the start of his detailed essay on this topic - May a Sabbath-Desecrator Drink Wine, Contemporary Halakhic Problems Vol 7 p 127 - relates a she’ela put to
Rabbi Meir Dan Plocki in the 1920 by a Jew who had emigrated to the US and felt forced to work on Shabbat. The questioner was otherwise particular in halacha and asked (i) since
he did not trust the local shechita, could he schecht his own animals, even though he was a Shabbat breaker; and (ji) given that the exception from wearing tefillin on Shabbat is due
to the ‘sign’ of shemirat Shabbat which obviates the ‘sign’ of tefillin, should he wear tefillin on Shabbat morning since he did not keep Shabbat!?

15. A child who had been captured by non-Jews and raised as a non-Jews. Chazal ruled such an individual to be a shogeg - an accidental sinner.

16. Note that there is also a minority opinion of the Ba'al Haltur (cited in Beit Yosef YD 44) that only someone working publicly in the fields is considered to be a public Shabbat breaker.
Any other kind of chilul Shabbat will not confer that status. However, this is considered to be a da’at yachid and the poskim do not rely on it.

17. R. Ettlinger's lenient approach is supported by other 19/early 20C poskim, including: Shut Beit Yitzchak YD 2 Kuntres Acharon 23 and EH 2:65, and R. Chaim Ozer Grodzinski in
Shu’t Achiezer 3:25
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(c) R. David Zvi Hoffman - late 19C Germany

R. Hoffman (Shu’'t Melamed L'Ho’il OC 29) rules that, due to the general acceptance!8 of chilul Shabbat in Jewish life by his time, a
public breach of the Shabbat could no longer be taken as a greater act of rebellion than a private one. Thus the concept of ‘mechalel
Shabbat befarhesia’ could not longer be applied in the same way.

(d) R. Chaim Elazar Shapira - the Munkatcher Rebbe - early 20C Hungary

VYA ... MNNT RNDM ("3 50) DY IWIPOLY Y INNIND MYTNN X P12 NV OIIIRIY NN DY WTINDY TNYD SIIRD ... 32.
N"YIY 1P 1DINDW NN DY OND W DDOPNRNT TN PIAT PO DY TN 1) JWHNA P DIDIN MNIAY MO5NNT 1D
YN DY OINNM ... NIY DDOONN I'NNY DN WITP DWTPN NIV NN DDYINNY DN WM DI NNIDNN NNV
OGN VYT NDAN Y'Y NTINT MY 2"'NYN NI NN 99D NIAW INDNY NN P NI AWN) NV D5NNNT
DXT ("9 50 7'vn) 9" TRON Y IN001 TWNA 1IN NWYND NIOND PO 1D . 1IN XD TR TV NPT D" NNIDONNDY
oV ON ... W'Y 1Y INNNND NON) 1 YD INNN DIVHD NONX DIV NYDNIN NIV HINNY 701 THY DYDY 1w
TOON2 D) INMNWY YOI MOXT "NMON PHNT DM DNDA YD I'N ... NYYND NIONY NOY W11 DT )Y P
DAN T YYD PNONXTID ... NNYT 29D DOYYIAN 27PD D2¥ NHINYI IMNYD 121D XOW W™ . XPHN D) NN
NNY 502N OP PN PYYNND TND> NOW T H™ON 1MW WYN INT NATTR PN DN I 1TI9Mm ,XIMND PIDD
e DOYIN PYYNN ITND TP . I DIIPDY DNY IINNND 9N ¥TD PNNDY NPDID M0
NI 112 DI MY M HDD M DPND PRT VIV I"Y ... WHIN PPN IDIN NDNIN NIV HONNT VIV INTIA D"y
..... DXIPN W

19 Y0 X PON NYIN NN N W
The Munkatcher Rebbe reacts with astonishment to the position of the Binyan Tzion. He rules the wine to be totally
prohibited”. The purpose of the gezeira against stam yaynam was to distance us from bad influences and drinking with
non-observant Jews would defeat this entirely!

(e) R. Moshe Feinstein

R. Moshe Feinstein is sympathetic to the arguments of R. Ettlinger about the status of Shabbat-breaker today, but rules clearly in a
number of places?? that the wine touched/poured by a public Shabbat-breaker is prohibited.

N2V NIWNN NN (hwma X'awan ano a1 VP P20 Y12 TN .TOI 1P NYIY NIYD 991NY DPDINT NN XY DY 33.
O3 P I P NN DT 2T PHND IPRY IN NDNIDL NIV DOND INT MY "IN DY (0"yp Yo T phna Non)
,T'WA Y PO XD O'NPIM LYW P ND AN DY NANY QN DAN AP0 Y'0N DY TP YD v "N N1
MNIY H5N2 N OXIY N YV P> MNWD NOW NN RPTY 9"y DIAN .WNN NOND N ININ NOY YHWN I"RY
DM NORY PN PR DPNNND NNV D1NDN IOV ... NN 199N 71DV 3D 2WNI T HNIN PRY DIV ... NYDNI9I
MNP PIIN YO NI HNNN DX NI XD DN D NIONY DIVN XD, PHINND NNV DIVND XN IPNT NIV HoNN v
P MOND DN DY
P> ATPD NOW D) PHNND DM NI 0 ,NININND NIN RPTH DN XOY 1O I, 1O NON PRY P 1PN
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NNT, W00 NONIIPRY 0N .RXIPY XINY PNITT NONRA PAD NINLJD NI W HIINIPIND? DN GN) . NOND PN 10N)
M PPNND DYV PR Y .IND NON I
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However, in this later teshuva, Rav Moshe Feinstein appears to change his position and questions the halachic status of
the practice not to drink wine poured by mechalelei Shabbat. Although this halacha IS mentioned in Rishonim, the Beit
Yosef and the Nekudat Hakesef', he notes that it is NOT mentioned in the Shulchan Aruch itself or the Shach. He
suggests that it could have the status of minhag and one is not required to be strict on such an issue.”

* One of the meta-halachic issues involved here is also the way that the poskim move to adjust the halachic structures to fit with the
new realties. Some focus on the ‘psika’ - the application to specific individuals - without reopening the psak. Others question the
provenance and status of the psak itself.

18. Astory is told of the Chafetz Chaim who was invited to spend a Shabbat in one of the large Lithuanian cities in the late 19th Century. On witnessing the mass chilul Shabbat by Jews
(which did not happen in Radin), he spent much of Shabbat crying. The second time he visited he cried even more. When questioned on this by his talmidim, he responded that he
was crying now due to the fact that he was getting used to the chilul Shabbat!!

19. And also suggests that food cooked by Shabbat-breakers should also be prohibited as bishul akum.

20. See Igrot Moshe OC 1:23, YD 2:132, OC 3:22.

21. The responses of the Shach to the comments of the Taz.

22. Many people were surprised at the apparent volte face of R. Moshe on this issue, and this teshuva has become one of the many in the 8th volume of Igrot Moshe which has come
under scrutiny. This volume was published posthumously and some have questioned whether the halachic positions presented in it truly reflect those of R. Feinstein.
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(f) R. Ovadia Yosef

Rav Ovadia® is very sympathetic to the arguments of those who permit wine touched by mechalelei Shabbat.

E] CONCLUSIONS

 There are many contemporary poskim who take a strict approach to this in principle. Rabbi Bleich speaks of “the overwhelming
consensus among latter-day authorities affirming the prohibition against drinking wine touched by a Shabbat violator”.

* R. Eliezer Waldenberg and R. Tzvi Pesach Frank took a strict approach, as did R. Moshe Feinstein in most of his responsa on the
issue.

* Others (including R. Yosef Eliyahu Henkin2? and R. Ovadia Yosef) took a more lenient approach in practice.

* Rav Yosef Tzvi Rimon recommends the following halachic guidelines when it comes to wine poured or touched by non-observant
Jews:-

(i) The main thrust of the poskim is to be stringent.

(i) One can be lenient with pasteurized wine which is not fully cooked.2s

(iii) One can be lenient with the wine that is left in the bottle.

(iv) One can be lenient if the bottle is simply opened and not poured.

(v) There are grounds to be strict and not to drink the wine poured by a non-observant Jew, but in cases of need, especially where

offence could be caused, one can be lenient given the many grounds for leniency with today’s mechalelei Shabbat2.
» Many poskim would urge leniency when it comes to family members who could be deeply offended.2?

* Almost all major poskim permit wine poured by non-observant Jews who DO keep Shabbat (at least publicly), but who are
non-observant28 in other areas.

23. Shu'tYavia Omer 1:11

24. Peirushei lbra 5:4

25. Cooked - mevushal - wine is not included in the gezeira concerning non-Jews. Pasteurized wine, heated to 85°C which changes the taste of the wine slightly but does not reduce its
liquid content, is debated between the poskim. Some are lenient, and Rav Rimon recommends this approach with non-observant Jews.

26. In particular: (i) where the individual would not break Shabbat in front of an important person; (i) since the nature of the prohibition may be a double derabbanan; (jii) since
testimony of the chilul Shabbat has not been given in beit din; (iv) since the people involved MAY believe in and acknowledge God as Creator (eg by davening or making kiddush); (v)
since they may be considered to be a tinok shenishba; (vi) since so many people break Shabbat today, public breach is no worse than private; (vii) since the halacha has not been
clearly ruled in the Rambam and Shulchan Aruch; (viii) since the reasons for the gezeira - idolatry and intermarriage - do not apply.

27. Provided that they are Jewish. Leniency with a non-Jew is usually not possible. For an interesting and passionate discussion of contemporary Jewish attitudes to the ontological
nature of non-Jews, see Jewish Law as Rebellion, by Rabbi Nathan Lopez-Cardozo, in particular Chapter 3, pp 81-98. Rabbi Cardozo’s approach may sometimes be deliberately
provocative but his questions and challenges are important and fundamental.

28. In Israel it is often very difficult to know from simply seeing people whether they are shomrei Shabbat. There are many people who do not on the surface appear to dress in
conformity with expected religious community dress codes, who are nonetheless definitely NOT mechalelei Shabbat in public!
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