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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

110 - IS THERE A 'PSAK’ IN HASHKAFA?
OU ISRAEL CENTER - FALL 2018

There are many issues of hashkafa in our contemporary world on which there is a mainstream consensus approach and on which there
are minority opinions. Consider the following issues:

- Whether Religious Zionism is prohibited, legitimate or obligatory.

- Whether secular studies, values or culture can or should be incorporated in the purview of our Torah worldview

- Whether Chazal have any authority on issues of science that arise in the Talmud eg the age of the universe.

A] WHAT IS ‘PSAK"?
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The Torah here vests authority in the Rabbis of the Sanhedrin.

» Which areas of Jewish life fall within this authority? Does this authority extend beyond the realm of halacha and if so how far? Issues
of hashkafa? Totally non-religious matters?

» Which Rabbinic bodies have this authority - just the Sanhedrin in the Mikdash? The Sanhedrin outside Y-m? Chazal? The Gedolei
HaDor in each generation?
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The authority of the Sanhedrin extended to ‘strengthening the religion’ and also ‘tikun olam’
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Sefer Hachinuch seems to give the Sanhedrin very broad powers to rule in all areas that they find necessary.
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The Ran insists that, just as we turn to the Rabbis in matters of psak, so too we must turn to them in matters of hashkafa
or what one might classify as ‘metahalacha’.

1. This is a question which we will iy’H address in a later discussion of Da’at Torah.
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The Chovot Halevavot appears to limit the Rabbinic authority of Lo Tasur to matters of pure halacha and mesora, not to
matters which require some element of personal ‘sechel’. On issues of hashkafa, our mesorah is fundamental but must
also be supplemented with personal thought and analysis.

B] THE SANHEDRIN - HALACHA OR AGGADA?
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The Bavli analysis the pesukim dealing with the Sanhedrin. In defining the matters - ‘davar’ - that the passuk refers to,
the Bavli says this means halacha.
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In the parallel passage in the Yerushalmi, ‘davar’ is defined as ‘agada’!
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Rav Kook understands that the difference of approach between the Bavli and Yerushalmi represents a fundamental
difference in perspective as to whether the world of nevuah and hashkafa falls within the purview of the Sanhedrin. The
position of the Yerushalmi, which flows from of the prophetic connection of Eretz Yisrael, is that the world of aggada is
central to the role of the Sanhedrin. The Bavli reflects a position deriving from the more detached and technical world of
chutz I’Aretz - where the purview of the Rabbis is more limited to the world of halacha.
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However, Rav Kook’s reading is not the only one. The classic commentaries on the Yerushalmi see this as a qualification
for the head of the Sanhedrin - that he must be proficient in aggada - rather than a definition of the role of the Sanhedrin
per se.
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C] IS THERE HASHKAFIC PSAK IN THE TALMUD?

C1] ISIT BETTER TO EXIST OR NOT?

WOM ,NIIVN N XD NOW DTXD 10 NN DN DTN 251N 1P ONNY 12 HIPON) NNNNDY DNY ONY AT NN 10.
VOV - NIV PYOY NIV INY NI NOW DTRD 19 M 1902 1993 NI NOWN N NIV DTND 1D NN D IIIN
PYYNI WNWNDY Y SN PWYNI

3 PPy
Beit Shamai and Beit Hillel argued for years on the issue of whether it would have been easier for man to have been
created or not - apparently an idea which relates to pure hashkafa. At the end of that argument, the Gemara states -
‘nimnu v'gamru’ - they counted and decided. This is apparently a reference’ to a process of psak in the Sanhedrin!
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The Taz picks up on this point and uses it to explain why we make negative berachot in the morning - ‘shelo asani ...’
Since it would have been ‘better’ not to have been created at all, we cannot thank God for creating us! So we express
our thanks in the negative - ‘at least it wasn'’t ...".
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The Maharsha however understands ‘nimnu vegamru’ differently’ - that the Rabbis counted the mitzvot. Given that there
are more negative mitzvot which could cause people to stumble than positive ones which could give merit, they therefore
concluded that it would indeed have been better’ for Jews’ not to have been created.

C2] ANTI-SEMITISM

YN NYY NN PNHNT 109N NIN PO XNV OIVYY T NOON IR N 12 W™ 12D 952 1PW) NOY POY TP) 13.
125 901

LU NP TMIYNA NYIS 92702 19D
Chazal express as a known ‘halacha’ that Esav rejects Yaakov. So too the non-Jewish world will always reject the Jews.
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The Maharatz Chayot learns from this that there is a concept of ‘halacha’ in aggada.
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However, the version of this medrash in the Yalkut Shimoni does NOT use the word halacha, rather the word ‘halo b s
it not known that...!?".

2. The phrase ‘nimnu vegamru’ appears many times in Shas, usually in the context of a vote leading to psak. See Rashi Kiddishin 53a s.v. nimnu.

See also the Maharal in Derech Chaim 2:9 who has understands the whole passage in an allegorical manner.

4. One interesting nuance is the understanding of the Maharsha and some other mefarshim that the question being debated is whether it would have been ‘better’ - 210 - for man not
to have been created. In fact, the wording is M - would it have been easier for man not to have been created. Mori VeRebi Rav Yitzchak Berkovitz makes note of this distinction and
argues that it is better that we have been created! It would however have been much easier not to have been created. As such, since we were created, clearly the message is that
life is not meant to be easy!

5. The Mukatcher Rebbe used this idea in a speech he delivered in honor of the birthday of the then president of Czechoslovakia. He pointed out that it is not customary for Jews to
celebrate birthdays due to the principle of X723 XoW DTNY 12 NY). However, since non-Jews only have 7 mitzvot and are thus more likely to succeed, there is an inyan to celebrate
a birthday. The only birthday mentioned in Tanach is that of Paro (assuming that the pshat is indeed talking about his birthday!). See
http://www.haoros.com/Archive/Index.asp?kovetz=999 &cat=9&haoro=3

6. One theoty is that the original manuscript read ¥Y7>2 "> which could be read as ‘halacha’ or ‘halo’,
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In a 1977 teshuva’, Rav Moshe Feinstein address the question of whether a UK government department can be taken to
an outside court (probably the European Court of Human Rights®) to enforce its legal obligations to make contributions
to Jewish schools. Rav Moshe refuses to rule on the basis that he does not know the political implications involved. He
warns however of the need to be concerned for an antisemitic backlash from the UK authorities. He quotes the Midrash
of ‘halacha beyadua’, which he explains to mean that this is not an actual halacha but, like halacha, is unchanging.

D] THE RAMBAM'S POSITION

D1] NO PSAK IN MATTERS OF ‘HASHKAFA'
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The Rambam’ explains in his commentary on Mishna Sota that in matters of hashkafa'’ there is no final psak in the
Talmud. Gedolei Yisrael are left with the latitude to reach a conclusion on their own analysis.
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Here also in the commentary on Mishna Shavuot he states that a logical argument with no practical halachic
implications cannot be finally ruled".
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Again, in the Sefer Hamitzvot, the Rambam makes the same point.
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In his Treatise on Resurrection the Rambam denies that he ever said techiat hametim was a metaphor. He accepts that
he quotes different opinions of Chazal on whether the dry bones in Yechezkel were literal or metaphorical and defends
that on the basis that, where a debate in Chazal has no practical halachic ramification, one can follow either opinion.
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On the discussion in the Mishna about whether the generations of the Flood and the Dispertion have a place in the World
to Come, the Rambam again repeats the principle.

7. Addressed to Rabbi Ephraim Kestenbaum of Golders Green.

R’ G M Gee, Mr A Heilperin and Mrs R Posner vs the British Government. This was the first case brought by a religious group against a government in the E.C.H.R. They lost the case.

9. Rabbi Slifkin argues that this is also the position of a number of other commentators - see in full his essay “They Could Say It, We Cannot”: Defining the Charge of Heresy, available
at http://www.hakirah.org/Vol%209%20Slifkin.pdf in particular p 128 ff

10. Rabbi Meiselman analyses all of these sections of the Rambam in Chapter 60 of his book Torah, Chazal and Science. He makes the important point that the translation of the
original Arabic using the word ‘haskafa’ is not the only legimitate one and does not consitute a strong proof on the issue of hashkafa in its modern sense. Rabbi Meiselman argues
that (a) none of the six examples of the Rambam relate to hashkafa in the modern sense and (b) the Rambam does in fact rule on some of these issues in the Mishne Torah.

11. It should be noted that the Rambam does not specifically limit this principle to areas of ‘hashkafa’. It applies wherever there is no practical outcome to the debate.
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D2] EXCEPTIONS - THE 13 IKAREI HAEMUNAH

Notwithstanding this position, the Rambam clearly rules that matters relating to the 13 Ikarim DO have a psak2. He does not permit
any alternative position®3 and insists that anyone who does not accept these is a heretic!
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Clearly then, there IS such a thing as psak in some areas of hashkafa. One resolution?s is that the hashkafic issues raised in the 13
Ikarim DO have practical halachic implications. Defining a person as a heretic will certainly alter the halachic parameters for social
interaction with them in many ways - eg mitzvot bein adam lechavero, counting towards a minyan.

As such, it appears that the statements of the Rambam that there is no psak in halacha do NOT relate to matters of the 13 Ikarim?7.
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Rabbi Hillel"® held that there would NOT be a Mashiach in the future. God would redeem the Jewish people directly.

NI MNON PIY 1TV D MLNY D27 NN IINIT NNNN D92 1M NIN YN 991N 1270 YD DPY NYN PN IINMN 25.
MYYY PHRNS MYYY DNY DNND " N DY 1PN SWN T 10D PINK TYNND MINI DTN PN Y YNNI XIT 1IN
2P0 'NINM DXTYA NIV 1D NYIYN PIND XIT OXIW »ONN Y29 9"y RNION NPDONRT NN 1M TNNY 51

N2 0P WY '8N0 NN OPD

NY PO (NYT NI”) 2 PON 9910 0NN NV
The Chatam Sofer explains that anyone who says today that they hold like R. Hillel is a heretic since the halacha (and the
majority) does not follow this view. This is no different to opting to follow a minority opinion in hilchot Shabbat which we
do not accept in practice. Such an action would be chilul Shabbat in the fullest sense!

D3] EXCEPTIONS - OTHER HASHKAFIC ISSUES RAISED IN MISHNE TORAH
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There is a machloket Tannaim concerning whether Yisrael must do teshuva before being redeemed in the future.
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The Rambam rules like R. Eliezer in this debate.

Is this a debate with practical ramifications? For Klal Yisrael as a whole certainly. In this sense, maybe it is considered Hilchata
I’'Meshicha (like all of final chapters of Mishne Torah), which is halacha, albeit not for now.

12. The Rambam lists the 13 Ikarim in his commentary to Perek Chelek in Mishna Sanhedrin. Many of them are reiterated as psak in Sefer HaMada in Hilchot Yesodei HaTorah and
Hilchot Teshuva.

13. There are MANY areas of machloket in the Rishonim concering the 13 lkarim - see The Limits of Orthodox Theology by Prof. Marc Shapiro. Consider the issues of God's
incorporeality, creation ab nihilo, davening through melachim, whether Torah will change in the future, the working of hashgacha pratit, the nature of Yemot HaMashiach. On all of
these issues there is considerable mainstream machloket on which the Rambam insists on a psak.

14. This is probably the most important word in the paragraph. Sp5pmn is also the word used in other Hebrew translations of the original Judeo-Arabic and implies that the principle
has been spoiled or ruined. Perhaps ‘denial’ is a little strong, although | have seen English translations which say ‘doubt’, which is certainly too weak. The Rambam is not stating
that a person who merely questions the lkarim is a heretic, rather one who rejects them. Other popular translations include “breaks away” (Abelson - used in Rabbi Bleich’s ‘With
Perfect Faith’) and “gives up” (R. Twersky)

15. Hebrew translation of R’ Yitzchak Shilat yyvnn ,0m X NoyN MW NNNIN - MWND 0N MNPN

16. Brought by Rav Meiselman in Jorah Chazal and Science

17. Although the discussion of Techiat HaMetim relates to literal and non-literal understands of the pesukim in Yechezkel and is thus closer to an issue pertaining to the Ikarim.

18. Not the Tanna Hillel, but probably Hillel Il - an Amora in Eretz Yisrael who is credited with the establishment of the fixed calendar.
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The Amoraim debate who is on a higher level - the Tzaddik Gamor or the Ba’al Teshuva?
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The Rambam ‘paskens’ that the Ba’al Teshuva is on a higher level.

* Isthis a ‘psak’ in hashkafa? Or simply words of encouragement given by the Rambam to support the Ba’al Teshuva??°

* What about other more philosophical issues, such as yesh/ain mazal beYisrael, yisurin shel ahava?

* Rav Meiselman2° considers that, even where there is no requirement to pasken in matters of hashkafa, the commentators MAY
choose to accept one opinion and reject others on that basis of which authority they consider greater, which position they regards as
majority2, or which argument they feel is stronger.22
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Tosafot ‘rule’ that Malachi was the same person as Ezra.
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The Maharatz Chayot asks how the language of psak could apply to a matter like this with no practical relevance. He
answers that since the Targum Yonatan also states that Malachi was Ezra, this view is authoritative.

E] CONTEMPORARY PERSPECTIVES

32. It should be pointed out that the principle, the majority opinion rules, applies equally to ideas as well as to practical halacha.
Beliefs, besides falling under certain commandments, affect a Jew’s status23 with respect to various laws and are therefore
also part of practical halacha.

Rav Aharon Feldman, The Slifkin Affair - Issues and Perspectives™

33. People are wont to say that the Torah is comprised of two separate parts, that there is halacha and there is #ashkafa. But |
heard from Rabbi Aharon Kahn that he heard several times from our Master [R’ Soloveitchik] that he learned from his
forefathers that this distinction is erroneous, for even that which is called hashkafa is also a part of halacha. Just as there are
halachot concerning what one is permitted to think, what one is forbidden to think and what one must think.

Rav Herschel Schachter, MiPninei HaRav p206

34. In a question of halacha, after there is a discussion of different opinions, we must come to one conclusion. Anyone not
abiding by that conclusion is going against halacha - keneged halacha. However, in the case of haskafa, or historical
questions, this is not true. The Rambam makes this point in his Peirush HaMishnayot ... In any case, the Rambam says
clearly that in questions of fasfikafa or history, there is no psak. In other words, if an opinion is found in Chazalor in our
accepted Torah sefarim, one cannot say that we do not pasken like that opinion. Thus, the Rambam often takes a da’at
yachid (the opinion of just one person) and builds an entire /#asfikafa on it. He may use this opinion because it fits into his
system of logic, even though it may be a minority opinion. He can do this, since the entire concept of psak only applies to
questions of halacha and not to questions of #ashkafa.

Rav Aryeh Kaplan, The Age of the Universe - A Torah True Perspective p 7ff*

19. The Rambam does include sections of ‘drush’ in the Mishne Torah, particularly at the end of sections.

20. See Torah, Chazal and Science ch 60 and 64.

21. For example, the Rambam in Moreh Nevuchim 2:20 rejects the view that the world will only exist for 6000 years, partly on the grounds that this is a da'ay yachid. He similarly rejects
the concept of yissurim shel ahava.

22. See http://www.jewswithquestions.com/index.php?/blog/ 1/entry-2-paskening-hashkafa-academic-vs-practical-rationales/where the author makes a similar point. He proposes
that there can be a psak in hashkafa where there is an ‘academic’, albeit not practical, reason to do so.

23. Rav Feldman is emphasizing that hashkafic debates often DO have practical implications.

24. Available at zootorah.com/controversy/SLIFKINARTICLE.doc

25. Available at http://www.simpletoremember.com/faqs/Kaplan-SimpleToRemember.com.pdf
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