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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

39 - ANIMAL WELFARE AND TZAR BA'ALEI CHAYIM
OU ISRAEL CENTER - WINTER 2016

A] HASHKAFIC ISSUES CONCERNING ANIMAL WELFARE

Animal welfare activists often raise the following ethical questions! and sometimes seek to justify not eating meat on the basis of them:

(i) Animal slaughter is violent. Does it inflict pain and distress on animals? s it cruel and inhumane? Which methods of slaughter are
recommended?

(i) Even if killing animals is not ethically wrong per se, the circumstances in which animals are reared today - e.g. force-fed calves,
battery-farmed chickens etc. - are seen by some as cruel and inhumane. Should a person register their protest by not eating meat?

(iii) There is a specific mitzvah of Tzar Ba'alei Chayim (‘TBC’). What are the parameters of that mitzvah and is it being breached by
modern methods of animals rearing. Is there a hashkafic and perhaps even halachic imperative to oppose current practice?

B] TZAR BA'ALEI CHAIM - SOURCES IN CHUMASH
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The Torah includes a mitzvah to help another Jew - NN - who is struggling to load his animal.

Is the focus of this mitzvah the bein adam lechavero angle of helping the person, or is it an imperative to help the animal?
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In a parallel mitzvah, the Torah tells us to help someone we have personally rejected and are NOT close to - TNV - fo
unload his animal.

Again, is the focus here on helping the person or the animal?
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The Torah also includes a mitzvah to chase away the mother bird before taking the eggs or chicks. But do we know the
REASON for this mitzvah?
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The Torah prohibits using an ox and donkey together to plough.

1. See also the issues raised in Shiur 38 on Vegetarianism regarding general questions of killing and using animals.
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Sefer HaChinuch understands that the reason for the this mitzvah is TBC. Interestingly, he proves this from our
observation of the nature of animals.

This assumes that we DO know how animals feel? Is that true? Or can we only know how WE would feel as humans in similar
circumstances? The Chinuch applies this to human interactions too, but he also ascribes feelings and emotions to animals.
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The Torah prohibits muzzling an ox while it is threshing.
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Again, the Chinuch understands that this mitzvah teaches us to be kind and considerate to animals. However it is very
clear here that the ultimate goal is to train us to act this way with other people. As such, the focus of the mitzvah is NOT
on the rights of the animal but on the behavior of the owner.
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There is a mitzvah to allow a calf to be with its mother for the first 7 days and only then is it fit to be brought as a korban.
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An animal may not be killed on the same day as its child.
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The Torah prohibits the castration of animals.’
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One of the reasons given for Shabbat is so that a person’s animals can also rest.
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The Sefer Chasidim brings a proof for TBC from Bilaam’s treatment of his donkey. He also extrapolates TBC to all
mistreatment of people.

2. This applies to male animals on a Torah level and female animals at least rabbinically. See the next shiur on the issues raised in dealing with pets.
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C] ANIMAL PAIN OR HUMAN CHARACTER?
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The Mishna states that a chazan may not pray that God should have mercy on us as he does on the mother bird. The
Gemara gives two reasons for this: (i) it is incorrect to suggest that God has specific mercy on birds as opposed to other
creatures’; (ii) that we never know the reasons for mitzvot, which are ultimately inscrutable degrees from God.
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The Ramban’s position is that the prohibition on cruelty is intended to inculcate good middot in us and not simply to be
kind to the animal itself. If the prime concern was animal welfare, we would not allow shechita at all!
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The Rambam explains that we CAN know reasons for mitzvot. Although he agrees that we cannot translate this into a
practical halachic psak, he nevertheless insists that an understanding of such reasons must inform our hashkafic outlook.
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As such, he understands that the reasons for the mitzvot not to slaughter an animal and its child on the same day, and the
mitzvah to send away the mother bird are both because of emotional pain to the animal. Indeed, when it comes to
emotional pain, the Rambam sees no difference between animals and humans.
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Chazal viewed the suffering of Rabbi Yehuda HaNasi as a result of his cruel attitude to a calf going to slaughter.

C] TZAR BA'ALEI CHAIM - DEORAITA OR DERABANNAN?
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The Gemara in Bava Metziah debates whether TBC is a Torah or Rabbinic prohibition. Although the discussion appears
to be left unresolved in Bava Metzia, the Gemara in Shabbat clearly concludes that TBC is a Torah prohibition.

3. Some mefarshim understand this to relate to a discussion about God’s hashgacha pratit and hashgacha klalit and how they relate to mankind as opposed to other creatures.
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The Rambam rules that unloading an animal generally takes precedence over loading due to the added factor of TBC.
He does not however comment on whether this is a Torah or Rabbinic mitzvah.”
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The Shulchan (OC 305) rules the halacha’ regarding the cow stuck in the ditch on Shabbat, presumably agreeing that
TBC is min haTorah. The Rema, when dealing with the issue of a struggling animal owned by a non-Jew, also rules that
the prohibition of TBC is min haTorah. One must therefore help the animal no matter who owns it and whether or not
the owner is actually present.
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R. Yehuda HaChasid highlighted the Divine retribution due to those who unnecessarily cause pain to animals.
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As such, the least pain should be inflicted as reasonable, even where there is a need.
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Rav Ovadia Yosef rules that it prohibited to attend a bull fight. Among other sources he brings the statement of Chazal
that one must feed one’s animal before oneself and also that the inherent traits of the Jewish people are to be kind and
merciful.

4. The poskim are divided on which way the Rambam rules. The Vilna Gaon (Choshen Mishpat 272:11) understands that the Rambam rules that TBC is a rabbinic prohibition. The
Minchat Chinuch (80) understands the Rambam’s position to be that TBC is deoraita. One implication would be whether one is allowed to instruct a non-Jew to hurt an animal. If
the prohibition is rabbinic it would follow that this was permitted.

5. Although the halacha follows this opinion, the poskim debate whether this principle can be applied to all situations of TBC and muktzeh. The MB (305:70) brings both lenient and
stricter opinions. An interesting application would be whether a fish that jumps out of a tank can be returned on Shabbat.
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D] LEGITIMATE USE OF ANIMALS
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Mankind was not created as ‘just another’ animal. The world is given over to Man to subdue and to use. Man has an
innate superiority over the animal kingdom due to his ‘tzelem elokim’ i.e ability to make moral choices.
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Rashi understands that Man should rule over nature. If nature rules over him, this is a sign that Man is failing in his
spiritual mission
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Man has a dual task in the world - to ‘work it’ - i.e. to use it for his own benefit, yet ‘to look after it’. Exploitation of
resources is not permitted and Man is required to take what he needs from the world whilst at the same time keeping an
ecological balance.

D1] KILLING PESTS
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God has mercy on ALL his creatures. How should we treat them?

DOWNT DIXPY DN YOI 1T PN DN M NN IWNR D35 121y HDD NN DX .XIMNINT N" IYST NN YOS 29.
NON DONI IPNY DRI DINDD YNRWNd DIV JOP 2IWOW) (NIW HIX XN PRRNN 91D PINN »d XOW T152)
NN DIV 29D 5552 HINM 29 PARY IWANY XWND NXYNN N1DNID NIT NIPT RPIYI 1) NINDN »IAT 0N Wyaa
- DTN NONDND DMNIY DPRY DNVPN YAN .NNAD NYINRN DNY DXTRPNY 1YY XN w'NHD NONDN YY) MAIN N1
- DTN 72D YN MDD NP QNI 2IWIN YYN 1N W DN ODRNDT DWNT DXPY INYY DVIYIN DX Ny KD
2NN TN DY 1IN DY TAPND NNNN I TAD DNY PR ,JIINT 0N DI ORTI XON ... MPHLPMD T N2 )0 90T
PWPHROND NP N2 Y DN) DIVN NI DT TION 9" MTON NTIN D" INAY 9 DY GN NIV IYNIPT DWW
e I AN IIND NOW

) YO0 X PYN Y3 NYINY NWY
R’ Yaakov Emden rules that TBC applies only to higher animals that people interact with in life - cattle, sheep, cats, dogs
etc. It does not really apply to lower forms of animal life, and certainly not to species which are pests or present danger
to people.” However, the Ariz’l advised his students not to kill any creature unnecessarily in case it was a gilgul!’
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The heterim we saw in hilchot muktzeh apply only if there is significant pain to the animal. If the pain is minor, there
may be no halachic leniency.

6. Nevertheless Rav Moshe Feinstein (Igrot Moshe CM 2:47) rules that even where insects may be killed it is better to do so indirectly (eg by setting a trap) and not by hand, in order to
avoid becoming accustomed to acts of cruelty.

7. Onthe Gemara conceming R. Yehuda HaNasi and the calf being lead to slaughter, the Ya'avetz rules this out as an example for most people, even as a middat chasidut. He writes
that there is no reason to feel bad for animals being taken to slaughter, as this is their purpose. R. Yehuda HaNassi was a special case since, given his status, he should have
realized that this calf could be a gilgul reaching out to him for help!
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D2] ANIMAL RIGHTS

Animals do not have ‘rights’ in halacha just as people arguably do not have ‘rights’. Judaism is an ‘obligation-based’ system not a
rights-based one. We have obligations to animals but they do not have a right to claim them. (Consider the crucial shift of emphasis
from a rights-based system which focuses on ‘what | deserve’ to an obligation-based system which focuses on ‘what | must do for
others’).

D3] KILLING ANIMALS FOR FOOD

Torah defines our morality and ethical parameters. Shechita is a mitzvah (on which we say a beracha - “Yw7Tp TWN’ - that God made us
holy by doing this act!) It cannot therefore be classed as inherently inhumane and it would be illogical to regard a mitzvah - which God
instructs us to do - as ‘morally wrong’. Any philosophy of animal welfare based on such an perspective cannot be regarded as an
authentic Torah perspective.
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The ways of the Torah are ‘pleasant’. Chazal went out of their way to emphasize an ethical dimension in mitzvot.
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The Rambam (discussing the imperative to break Shabbat to save life) states that Torah is based on mercy and kindness.
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We have a mitzvah to ‘mimic’ God in become people who are kind and merciful.
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The Sefer Hachinuch understands that the mitzvah of shechita is intended to minimize pain to the animal.
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The Nodeh Beyehudah (Rabbi Yehezkel Landau (1713-1793)) rules that, while the killing of an animal in hunting is not,
per se, TBC, he nevertheless cannot accept hunting as a Jewish practice. The hunters in Tanach - Nimrod and Esav -
are seens very negatively. He rules that, whilst hunting for food or a livelihood may be justifiable in certain
circumstances, hunting for sport is unquestionably prohibited. *

The wider debate in society about whether shechita is a less painful method for slaughter has been raging for years - see
http://www.shechitauk.org®

8. The poskim are divided on the permissibility for fishing for sport.

9. The Shechita UK website describes the standard (non-Jewish) method of animal slaughter in the UK as follows:-
“The law in the UK requires that all animals and birds conventionally slaughtered (i.e. not religious slaughter) for human consumption should be “stunned” (i.e. rendered
unconscious) before they are actually killed. The conventional way this is done is for large animals (cattle) to be shot in the head by a steel bolt. This bolt penetrates the skull and
injures the brain, with the intention of making the animal unconscious and unable to feel pain. Most commonly in abattoirs the animal is then hoisted upside-down by shackling a
rear-leg. The throat of the animal is then cut and the animal bleeds out until it is dead. This shot-to-the-head is not intended to kill the animal, only to render it unconscious; death
comes from bleeding out - which is the legal definition of “slaughter”. Smaller animals (i.e. sheep, goats and pigs) are “stunned” by using large electrical calipers which are gripped
to the animal’s head passing a voltage through it and giving it an electric shock. The animal’s throat is then cut, or it is stabbed in the thorax, to make it bleed out until it is dead. Live
poultry are shackled upside down first and then receive an electric shock by immersing their heads in a water-trough through which is passed a voltage. After the birds are shocked,
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D4] USING ANIMALS FOR NON-FOOD NEEDS
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The Rema (in Orach Chaim) brings an opinion that we do not say the beracha shehechiyanu on new clothes made from
leather since an animal had to die to give us clothing. He does not agree with the reasoning but accepts that many
people are particular about it.
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The Rema (in Even Haezer) rules that animals may be used for all humans needs, including medical. Nevertheless he
records that people are accustomed to avoid using animals in a way which is unnecessarily cruel.
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R. Ya’akov Reischer (Moravia/Germany 17/18C) rules that there is no concern of TBC or Bal Tashchit in conducting
animal experimentation for human medical or even commercial purposes. This would seem to include cosmetic testing,
although see below where he qualifies this by insisting the that pain must be commensurate with the gain!

D5] CRUEL PRACTICES AND CUSTOMS REGARDING ANIMALS

Is it hashkafically sound to register a protest against cruel and inhumane treatment of animals by refusing to eat meat?
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R. Ya’akov Reischer deals here a question on a certain custom of shechita in which the skin of the animal was first cut
and then the full shechita performed. He rules that this is prohibited due to TBC. Even though pain to animals MAY be
caused for human needs, this is only where the practice is normal in society and also where the human need was
sufficiently significant to justify the pain.

This source also emphasises the need to avoid any unnecessary pain to animals in the process of shechita.

their throats are cut, allowing bleed-out. Sometimes birds and pigs are gassed using a carbon dioxide/argon mix to make them unconscious. A kosher animal/bird must be healthy
and uninjured at the time of shechita. All these mechanical methods outlined above are forbidden in Shechita because they cause injuries to the animal/bird before slaughter which
makes it treifa (non-Kosher) and forbidden as food to Jews. It must also be definite that the animal has been slaughtered by Shechita alone and its death is not caused by or in
conjunction with another method. The Law in the UK recognises that these “conventional” stunning methods are not permitted for kosher food and legislates for shechita to be
exempted from such stunning provided the animal is “shechted” by a duly licensed Shochet. When the shechita incision is made on the animal’s neck, it severs the major organs,
arteries and veins thereby causing a massive and immediate drop in blood-pressure in the brain. The incision takes a second to perform. The abrupt and dramatic collapse on
cerebral perfusion so rapidly effected by Shechita means that the animal is rendered unconscious within a couple of seconds. At the moment that blood-flow to the brain is lost all
awareness ceases and there can be no recovery from unconsciousness. Thus shechita provides an immediate and irreversible stun and the animal is dispatched painlessly and
humanely. (To read a more detailed physiological analysis click:- -
http://www.shechitauk.org/wp-content/uploads/2016,/02/Physiological_insights_into_Shechita__S.D.Rosen__Veterinary_Record_2004_01.pdf?x55307
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(a) Veal

Veal production can be notoriously cruel with animals confined in very small pens and fed on a unhealthy diets designed to improve the
texture and color of the meat. The animals are often chronically anemic and dehydrated.

PRI, MO NOX TI9 GN DIPN DNY PRY TR N T22 TP DIPN DHY 55 JMX PHVIY 115 NI NF YTHMY DIV 12171 40.

PRY TRND ONY PPYNI YN PRV KON 00D DNX A0N MYV RO DKV DININ NNNA SDINNDND DIV JMN PIINND

Y0 NON DN IWI) KXY PN DLMY DIMNY 1907, TINXIDT OPNY DN TN DXIIN DOVY) DN ... NN 0NN MNNIN

DUMWYIT NN, TN NN NI DTRND TNND IMNY GNT DY ST NN ONRTI XN T PYIYY IOND MIN ... IXNDND DII)HY

"3y ... A NMNIN TNNRD I ON N MONX MY RNOYD DIYND XD 2N DMIT MIXYHD NN NYPIND DN TV NOMIND

NVNYI YN DTND NNIN NXINY 12T XON D10 MIND RINY G DMIX IYNNY 1NN MVYD OTRD XY 12T 93 XOW 11N

1MIND 1WA NN PRYND 1WA IR PONNNY 210 INPY DM12TI DY AMN PN 9 IITI DN TIAYDY NDIND MNnan

Y NNIN DY PRY DMI2T N¥INND NHNAN DN WD NON ') ... DNY NYIN NIPIY 2930 TN NI 1WA NN DINOY SWIRNIY

A"Y2 YN NODONND 9 MYYD MOX ... T ININ 22V POINNN PND PHIDY N3N MoN) 0N ON ,NDINI NIWOLNND NIV
NIDINTN

(Yab NN HaP> DIYAY 19IND DN PHVINY DIIY 1IYI) 2X DD 1 Y'IN PON NYN NN N"IWY

On the current issue of fattening calves where each calf is kept in a separate tight location where there do not even have room to move a
few steps and where they do not feed them normal animal food suitable for calves, nor can they drink their own mothers’ milk. Rather they
are over-fed with high-fat liquids which are not good for them ... and they become ill from this and need treatment. According to expert
shochtim, only 15% of them are halachically kosher ... Those people who engage in this practice are definitely violating the prohibition of
causing cruelty to animals. Even though animals are permitted for human use, that is only where there is a need, such as slaughter for
food, working them for ploughing, carrying and such like. Nevertheless, to simply cause them distress is prohibited even if a person may
benefit fromit... We see indeed that a person is not allowed to do every thing which distresses an animal even if it yields benefit, but only
something which is for a real human benefit, like slaughter and working etc. Similarly, it is permitted to feed them with foods which help to
fatten and improve the taste of the meat in such a way that will benefit people who eat it who will enjoy it more than it was when
unimproved .... Nevertheless it is prohibited to cause pain to the animal and to feed it things which are not good for it and which distress it
when it eats them or which make them suffer from ilinesses. For a benefit such as this, it is prohibited to do such things because of the
prohibition of cruelty to animals, which is min haTorah.

Rav Moshe Feinstein makes it clear that cruel breeding methods are assur in halacha. However, this does not
necessarily mean that there is a halachic prohibition on eating the meat of those animals (unless some kind of argument
can be made for lifnei iver - causing or assisting others in doing issurim) as long as they are still kosher. Nevertheless,
the would certainly be nothing wrong with avoiding such meat on ethical grounds.

(b) Foie Gras

In foie gras production geese are force-fed using a tube in order to enlarge the liver. Although many regard this as cruel and inhumane,
production is legal in many countries and foie gras is still a delicacy in France.
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The Rema discusses foie gras. His concern is kashrut of the bird, given that damage can be done to the esophagus
during force-feeding. He rules that the custom is to permit foie gras since the birds are checked extra carefully. He does
not raise the issue of TBC.
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R’ Ovadia Yosef was asked by the Av Beit Din of Paris who wished to stop kashrut certification of foie gras. Rav Ovadia
brings many opinions that prohibit foie gras on halachic grounds of kashrut and then ends by supporting the ban on the
grounds of TBC.
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