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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

43 - MINHAG - OUTLINE AND OVERVIEW
OU ISRAEL CENTER - WINTER 2016/17
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The only use of the word > in Tanach relates the driving of Yehu. Our path in this world is called the 'n 771. The way
we find our way is the 250 and our individual style of travel is nm.

There are in fact different types of minhag:-

1. Minhagim created by the Nevi'im or Chazal which bind all of Klal Yisrael.

2. Local Minhagim created after the Chatimat HaShas which were made by Rabbis and accepted by the community.
3. Local Minhagim created by the behavior or practice of the people and accepted as binding on their descendants.

Within categories 2 & 3 above minhag can have different focuses: (a) to prohibit something which is normally permitted due to perishut
or as a ‘syag’ (eg kiniyot on Pesach, not eating milk and fish together); (b) to follow a particular opinion in halacha (strict or lenient)
which is not the normative ruling but which does exist as a valid halachic authority; (c) customs in monetary matters which people have
adopted to transact commercial deals, even though these may not accord with the usual halachic requirements (eg a handshake, the
fall of an auctioneer’s gavel); (d) local customs in ritual or mitzvot (eg tefila, nusach, life-cycle events); (e) Dat Yehudit in Hilchot Tzniut

A] MINHAGIM CREATED BY NEVI'IM OR CHAZAL
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Certain types of Rabbinic decree from the times of the Sanhedrin and Chazal took effect as ‘minhag’.
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This has the full force of Rabbinic Law according to the Rambam and is included' in the mitzvah of Lo Tasur.
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Sometimes there is a debate as to whether the origin of a Rabbinic Law lies in minhag or ‘takana’. One of the practical
implications to this debate is whether we make a beracha on the mitzvah.

1. Whether Rabbinic Law is included in the Torah mitzvah of Lo Tasur is a major dispute amongst the Rishonim. The Rambam’s position is that it is certainly included. The Ramban
rules that it is not. According to the Ramban’s view, our obligation to keep Rabbinic law is derived from that law being an ongoing revelation of ‘ratzon Hashem’. Rav Elchanan
Wasserman has a detailed explanation of this, which goes beyond the ambit of this shiur.
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YT2 is described in the Gemara as a minhag created by Chazal
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In defining that exact status of the Rabbinic law of YT2 there is a discussion as to whether it is a ‘minhag’ or a ‘takana”

B] MINHAGIM CREATED BY LATER POSKIM
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The Rif (11C N. Africa) understands that minhag can be initiated by the people who consult with the senior Poskim of the

time. These poskim may then direct the people to act in a certain way and create a minhag. Even if the original reason
for the minhag is no longer clear the minhag remains in place.
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This is especially true in areas where the halacha is not entirely clear. The minhag of the people, adopted with the

implied or explicit approval of the senior Poskim of the time can sometimes define the direction of the halacha.

What is the source of the obligation to keep such a minhag?
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The Torah prohibits moving a boundary fence ‘set by those who lived earlier’.
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The Geonim saw this as a source for the binding nature of minhag.
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This is also ruled by the Taz on Shulchan Aruch.

2. One of the potential practical implications of this distinctions is whether the regular rules of minhag would apply. If so, those visiting EY but with intention to return to Chu’l would

keep their original minhag and have to keep 2 days in Israel. Ifthe basis of the law is a takana, then it may be possible to argue that the takana was simply that those in EY for YT
should keep 1 day.

To download more source sheets and audio shiurim visit www.rabbimanning.com




5777 - )0 ONIAN  rabbi@rabbimanning.com 3 “'oa

NI PTN YD OYTD ... DTR PN DOWIN NNPN AN XOY DXPIN DN DNINIIN D DOPOINYN DO NPHYO 0) m ox 14,
ND2 DY DIVWN DNY ™MD RO DT NOIWN PN DT DNAY MIAX NN, DD TA0ND ,DIPMIAND WNPY
N5V NTYN

DUNY $933 JUN TV 5133 1D NI PIDON Y 149-150 'DINPHN DPIND Y HINTNIDIINN 11929
Philo writes that minhagim are our inheritance from earlier generations and as such form part of our Mesora.
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The concept of ‘boundaries’ set by earlier generations also appears in Mishlei.
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Chazal also relate this to minhag.
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Whilst ‘musar avicha’ may be specific law laid down by the halachic system, ‘Torat imecha’ relates to the mimetic
tradition of minhag.
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This is ruled by the Shulchan Aruch HaRav.

C] MINHAGIM CREATED BY COMMUNITIES
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At the end of Sefer Bamidbar the Torah introduces the mitzvah of nedarim - creating private vows

21. It starts the sphere of what we have called free-willed legislation ... It opens the possibility for individuals as well as
communities and the nation as a whole to establish permanent rules for ensuring the faithful keeping of the dictates of the
Torah

Commentary of Rav S.R. Hirsch - Bamidbar 30:2

3. Philo of Alexandria - 1C CE. Hellenized Jewish philosopher. Not part of the tradition of Chazal but a window on the a Judeo-Hellenic perspective on Torah. Note that Rabbi Dr Samuel
Belkin (1911-1976), well known Dean of YU and musmach of the Chafetz Chaim wrote his PhD thesis on Philo and the Oral Law.
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Minhagim can easily be classified as nedarim and thus binding on a Torah level.
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Communal minhag is respected in halacha as the Jewish people as a whole are close to prophecy.
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'Bnei Nevi'im’ are those people who are capable of prophecy even if not assured that they will receive it.
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The Jewish people as a whole act with a form of ruach hakodesh which has a significant impact on the halachic process.
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When the Sanhedrin was considering making new legislation it had to first take into account the will and ability of the
people to keep it.
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The Rosh we saw above is based on this Yerushalmi. When clarification in halacha is needed, one option can be to see
what the people actually do.
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Halacha validates communal practice but practice also validates halacha!
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D] MINHAGIM CREATED BY FAMILIES
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In this case of family minhag we see that the custom of the parents - not to travel on Fridays - was binding on the
children, even though it was inconvenient.

NORY PNX .2ITHN D2 WID XOW 12V 1DDP RYMND 71 XA T'NT NTND XI» N2 INND Wi 0pnd opon wy - 30.
NYN OX NN DTN 1N NMY JPIN N2 N N 1D DX NTHN D2 WIAD XOVW NN IDMIAN 7D PINNR 21D
TN MMM I YOV DI T DIIMIAN NON DI INWI ITIVN 1IN 17T DY ORWI DTN PRI W) NI DIMIAN KN

2YTHN 0 WIAD MON N DT T 7N NTY T IDTNION I .RTD P NOX XTI XD 1IN

N 1991 1 999 N0 NHON (XIFN) YWY HNnvn
In the parallel text in the Yerushalmi, the restriction is upheld not due to the family minhag but because the posek
consulted ruled that it was objectively prohibited. On the issue of whether family minhag is binding, the Yerushalmi is
not conclusive but leans towards the position that it is not necessarily.
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Rabbeinu Chananel rules that such a neder can be released.
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Private practices of family members are NOT necessarily binding on their descendants as we see in the case of Mar
Ukva, whose father waited 24 hours between meat and milk. Mar Ukva only waited from meal to meal.
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Minhag is an essential tool in rooting ourselves and our community in authentic Mesorah. On the other hand, some
things do change. The paradigm of ©Tp2 W WIN calls for a process of ‘chiddush’, lead by Dnn 1A MM WX VAW - ie
sensitive and responsive to the needs of the current generation - but which is rooted in the authenticity of the past.

In the coming shiurim we will iy’H explore some of the fascinating minhagim of the Jewish people and examine this dialectic between
tradition and innovation.
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