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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

9 - SELLING CHAMETZ

TORAH MITZVAH OR LEGAL FICTION?
OU ISRAEL CENTER - SPRING 2016

A] THE TORAH MITZVAH
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The Torah includes a positive mitzvah of ‘tashbitu’ - to remove chametz from our homes before Pesach. This is a ‘geder min
haTorah™ - a fence that that the Torah makes around itself - in this case to avoid eating chametz on Pesach, which is chayav
karet
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The Targumin (Yonatan and Unkelos) translate the word ‘tashbitu’ as ‘tevatlun’ - eliminate/nullify
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So too there is a negative mitzvah of ‘bal yematzeh’ - that chametz should not be found in our homes
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And another negative mitzvah of ‘bal yeira’eh’ - that chametz should not be seen in our presence
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The Ktav Vehakabala points out (based on Rashi) that the Torah does not say that the chametz must be destroyed, but simply
removed from our ownership.

B] OUTRIGHT SALE OF CHAMETZ
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One obvious way to remove the chametz is to sell it to a non-Jew before Pesach and the Mishna states that this is a valid
option, up until the time that Chametz becomes prohibited to eat on Erev Pesach

1. We have seen a number of these in the past - eg lo tikrevu as a Torah fence against arayot, not to have 3D images as a Torah fence against idolatry, not to bear grudge in case one takes
revenge, a Nazir not to eat grapes in case they drink wine.
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In fact, an early formulation of this din, which appears in the Tosefta in the name of Beit Shammai, required that the non-Jew
must consume all of the chametz sold to him by the Jew before Pesach - thus the chametz must be actually destroyed. Beit
Hillel did not require this and the halacha was fixed like them
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Thus in this story from the time of R’ Yehuda HaNasi, a Jew holding chametz on Erev Pesach, which was spilling
everywhere, was instructed to sell in at market to minimise the loss. This sale is a full non-returnable transaction

C] SALE, DELIVERY AND RETURN ....
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The Tosefta deals with the case of a Jew and non-Jew stuck on a boat as the time approaches to remove chametz. The Jews
can give the chametz to the non-Jew for the duration of Pesach and then buy it back after Pesach. But this only works if the
original gift was unconditional. Even though the Jew intended to try and recover it after Pesach, this depended on the good
will of the non-Jew. It also could be inferred from this Tosefta that this arrangement is permitted only in the case of special
circumstances (eg as on the ship)

,INN D NN N OIDD YIDM NI IRV A NN MM NPADA PRI POV O OIXIY (2N 279 0,179 NNODIN) 10.
DY NIV 7272) ,NDIN INN NN NPIDY WM

WP PNY NYY D5 P19 NDS MV - XY 1DP0 MOYTY MDD 990
The version of this Tosefta quoted in the Behag appears to include three more words at the end - ‘as along as he doesn’t treat
it as a ha’arama’ - a fiction or circumvention
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This approach is reflected in the other Geonim. Here Rav Amram Gaon insists that there must be no ha’arama and,
although the practice is not restricted specifically to the boat scenario, it is limited in scope to emergency situations
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The Ritva explains that if he does this every year, then it’s not genuine! Actually the Jew is simply depositing his chametz
with the non-Jew for Pesach, which is prohibited, and the chametz is also prohibited after Pesach
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The Beit Yosef reads the extra words oy Nov 11921 as the words of the Behag himself and not the original Tosefta. He does
not understand there to be a problem of ‘ha’arama’ in this context since he sees the very example of selling and buying back
after Pesach as a ha’arama yet perfectly permitted! He suggests the a line must be drawn at a conditional sale. Once the
non-Jew is obligated to sell it back after Pesach, this becomes prohibited

We see here two approaches to mechirat chametz:-

» Geonim: It is legitimate as long as it does not become a ‘ha’arama’
* Beit Yosef: It is legitimate even though it is a ‘ha’arama’, as long as it actually works - ie the sale is not conditional

D] HA'ARAMA
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Chazal endorse the concept of ‘ha’arama’ in a number of situations. The Rambam explains that a ha’arama is a permitted
trick or devise. A prohibited devise is called a ‘mirma’

15. Let us return now to the matter of ha'arama. Ha'arama is a halakhic mechanism intended to circumvent the formal aspect of a
prohibition. In other words, it is a stratagem that provides the possibility of evading the obligating imperative, by creating conditions in
which the details of the mitzvah do not apply. However, all that this can do is provide an exemption from the letter of the law, but it is
incapable of providing an answer to the fact that the spirit of the law is not fulfilled and is not achieved, and that the person who utilizes
the circumvention fails in that way. Formally, he does not violate any prohibition, but spiritually, his course is flawed. Ha'arama is,
therefore, regarded as a negative phenomenon, and despite its efficacy, there is no justification to use it.

All this is true in a case where there is no great gap between the mitzvah and its objective. To the extent that the reason for the mitzvah
and the details of its laws no longer go hand in hand, the situation changes. If the reason for the mitzvah is no longer meaningful to us
and our entire obligation to the mitzvah stems from the absolute imperative of master of the universe, then creating a mechanism that
evades the formal prohibition is no longer problematic, for the reason is no longer a factor. In all such cases, ha'arama becomes
legitimate, and perhaps even desirable. .......

Disagreements may arise at times as to what should be preferred in given circumstances. A good example of this may be found in the
debate regarding the heter mekhira during the Sabbatical year. Most of the debate revolves around the question of the efficacy of the
circumvention, those who forbid the sale asserting that the sale does not resolve the halakhic problem, and those who permit the sale
arguing that it does. The Netziv, however, in his discussion regarding the matter, addresses the question of the desirability of the
circumvention. He argues that even if the sale is formally valid, it is not desirable, and not even correct, from a spiritual perspective. In
contrast, those who permit the sale argue that the Torah never meant for the mitzvah of shemita to bring and end to the settlement of
Eretz Israel, and if fulfillment of the mitzvah will cause the land to be abandoned, it is desirable to utilize a circumvention and prevent
such an outcome.

The same applies also to the sale of chametz. The Torah commands a person to rid himself of all his chametz and utterly destroy it. It is,
however, possible to circumvent the command by selling the chametz. If we are dealing with ordinary household quantities of chametz,
the right thing to do is clearly to fulfill the Torah's mitzvah and not to circumvent it. However, the Torah never meant that the mitzvah of
destroying chametz should destroy a person's livelihood. Therefore, when the Jews began to do business with chametz, and their
livelihoods depended on it, circumvention became a necessary and legitimate option for those that circumstances brought them to it.

Rav Mosheh Lichtenstein, Ha’arama in Halacha: The Facts, The Mechanism, and the Objective
* Consider the implications of this in light of the following classic situations of possible ha’arama:- Heter Mechira, HeterIska, Prozbul,
Mechirat Chametz
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E] THE MAKING OF A MINHAG
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The Tur (Spain, 14C) records the heter of Mechirat Chametz, without reference to the case of the boat, which is presumably
understood to be simply an example of a likely case, rather than the limitation of the principle to a similar emergency case
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The Shulchan Aruch (Eretz Yisrael, 16C) also records this practice as valid as long as the (i) the sale is unconditional and
(ii) the Chametz is stored outside the home of the Jew. In practical terms this condition was not a significant problem as very
little was likely to be actual chametz. Note that in those times raw grain and even most flour was not chametz (which is often
not the case today)

F] SALE, AND RETURN BUT NO DELIVERY
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By the time of the Bach (Poland, 17C) there had been significant growth in the liquor trade which involved large quantities
of chametz being stored by Jews. Destruction of such chametz would cause major financial loss and it was no longer
possible to remove it from the premises of the Jew. The Bach therefore requires not only a valid sale of the chametz (using
kinyanim that work for a non-Jew) but also a lease to the non-Jew of the room in which it is stored. A deposit was paid by
the non-Jewish buyer, the balance of the purchase moneys remaining as a loan and being payable after Pesach when the
transaction is completed. The Bach only permits mechirat chametz in a situation of significant financial loss. He is also
insistent that there should be nothing which indicates that the transaction is a ‘sham’ or which prevents the non-Jew access
to the chametz. This procedure was also subsequently endorsed by the Nodeh beYehuda and the Chatam Sofer. Most
contemporary poskim are fully supportive of the halachic effectiveness of the sale and its use in practice for those who will
suffer significant financial loss - eg shops, warehouses and wholesalers.

* The Chabad communities (based on the ruling of the Alter Rebbe) also introduced the chumra of using an ‘arev-kablan’, whereby there is
another Jew acting as intermediary between the original owner of the chametz and the non-Jewish buyer. This third party never owns the
chametz but acts as guarantor on the transaction. The balance of money owed for the chametz by the non-Jew is payable only to the third
party and never to the original owner. Thus the status of the loan is stronger. This procedure is also adopted by some non-Chabad
communities .
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G] A COMMUNITY PROJECT AND COMPREHENSIVE SALE
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The Magen Avraham already points out (Poland, 17C) that, since the sale of chametz was conducted by private individuals,
many people were not really aware of the details and got fundamental things wrong! Thus the community practice became to
organize a central sale arranged by the Rav or Beit Din. Local rabbanim are appointed as shelichim on behalf of the owners
to conduct the sale on their behalf. Note that the Rabbi does NOT buy the chametz!

FPNY NPIN ORI DN MIATOW MO NoV o 21.
cee YT TIIINN 2D DN DY 1D Y DINWID DRI DU NNPN POIRY NN PIVN 1D NP PR NDN NN NP

NY IIN ) IONN 0PN 239D MNIINYA) NOP-9P D0 N30 NTPDA 29 NYYN
Some poskim - here the Vilna Gaon - maintained opposition to the custom. Rabbi Akiva Eiger was also against. The Chavot
Yair (Germany, 17C) brings attention to the fact that the non-Jewish authorities relate to this as a religious fiction in that
they do not impose sales taxes on the transaction. Others rejected this claim on the basis that only halacha should be the
determiner of the validity of the sale. The wording of the contract used by the Ba’al HaTanya (and included in his siddur)
actually provides for translation of the document into Russian and payment of any government taxes which are due.

Today in Israel the sale of chametz is effected by the Chief Rabbis, as authorized buy the Finance Minister. Chametz is sold
to a non-Jew from Abu Gosh’

H] IMPORTANT ISSUES AND QUESTIONS

(i) Real Sale: The sale must be geniune and the non-Jew must have access to the chametz on Pesach.
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If the non Jew wishes to claim possession of his newly-acquired chametz he cannot be prevented (as long as he is prepared to
pay the purchase money, which must therefore of a figure which realistically reflects the value of the chametz). As such
many poskim are particular to note down the precise nature, rough value and and specific locations of the chametz included
in the sale, or at least to note the phone number of the seller so that buyer can locate the chametz

(i) Bitul Chametz: The chametz in the sale is NOT included in the subsequent bitul chametz, so the issue remains a deoraita concern of
owning chametz on Pesach. As such, and due to concerns as to the efficacy of the mechira, some Rabbanim do not recommend using
mechirat chametz for ‘chametz gamor’ - pure chametz on a Torah level. Nevertheless, classically the poskim DID permit the sale of
chametz gamor and this can certainly be relied on in situations of financial loss.

(iii) Kinyanim: To bolster the halachic validity of the sale various extra kinyanim were added to the transaction with the non-Jew, including:-
* Kinyan Kesef: An actual transfer of money as a down payment tendered by the purchasing non-Jew.

* Kinyan Agav: Where the chametz is sold ‘along with (agav)’ some real estate.

* Kinyan Shtar: The transaction is recorded in a legal contract signed by the parties.

* Kinyan Sudar (Chalipin): An exchange (barter) of property, whereby the non-Jew hands over an object of his, upon which the chametz is
transferred into his ownership.

* Kinyan Chatzer: The non-Jew acquires real estate from the Jew. By dint of the real estate acquisition, the chametz transfers as well.

* Kinyan Situmta - Tekiat Kaf: A handshake signaling the completion of the transaction.

2. Seehttp://www.israelnationalnews.com/News/News.aspx/193572#.VwogIPI97cs and
http://www.jewishpress.com/news/breaking-news/netanyahu-sells-israels-chametz-to-abu-ghosh-resident/2015/04/03/ for a video of the official 2015 sale, including statements
by the Prime Minister and also the Mayor of Abu Gosh. See also http://www.jpost.com/Features/In-Thespotlight/Israels-Passover-goy-308109 about Jaber Hussein, who in recent
times has bought the chametz in the State of Israel. He puts down a deposit of 20,000 NIS for $150 billion of chametz
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* Kinyan Odita: Verbal affirmation.
* Hefker Beit Din Hefker: Rav Moshe Feinstein’s Beit Din would also official transfer ownership of the chametz.

(iv) Shelichut: Does the appointment of a shaliach for the sale itself require a kinyan? Most poskim are lenient on this in practice, and
chametz can even be sold over the net, by fax or by phone. But where possible a shtar should be filled out and signed and many rabbis
perform a kinyan chalipin at the shilchut if possible. Some people feel that paying the Rabbi something for the shelichut strengthens the
sale. According to some poskim the signature of the owner of the chametz is essential and this is usually appended to the sale document.
If someone meant to sell Chametz but was unable to, another person may sell on their behalf.

(v) Travellers: Specific issues affect those travelling on Pesach. These include (i) bedikat chametz - a special form of sale is possible which
sells chametz and leases premises before 14 Nissan and thereby removes the obligation of bedikat chametz. However, it is definitely
preferable to retain some area which will be subject to bedikat chametz on Erev Pesach; (ii) time-zones - the contract must specify that the
chametz be sold and re-acquired only at the correct times for the actual individual, wherever they are personally based. According to some
poskim, the relevant timing is defined by the location of the chametz (not the owner) and many contracts take account of both positions
lechumra.

(vi) Shares: Some people include in the sale shares in companies which own chametz although if these are non-controlling shares this is
not halachically problematic.

(vii) Pots and Pans: are NOT included in the sale to the non-Jew otherwise they would be subject to tevilah upon re-acquisition. Some sale
contracts specify ‘chametz which is stuck to pans’. Other poskim feel that this (as well as including b’liot of chametz) makes a nonsense of
the sale and should be left out.

(viii)_Location: Many poskim prefer that the exact location of the chametz be specified, although in the case of a mass sale, Rav Moshe
Feinstein ruled that the buyer understands that he is acquiring ‘all chametz, wherever it is’. In any event the chametz must be in a secure
location not used by the Jews. Entry into that location on Pesach should be avoided, although occasional entry is provided for in the
contact.

(ix) If chametz is sold but then unexpectedly found exposed during Pesach it should still be burnt.
(x) Gemachim: Today there are many Gemachim that will take left-over Chametz before Pesach and distribute it to needy families after the

Chag. This enables individuals to actually fully dispose of their Chametz before Pesach and the sale by the Gemach is more justifiable in
halacha.

D ,NAN VYN NN NXI DX GNY NN T DY NITIDNN NHINN NN MNID INHPN DX NI OTN DI D1 PTN T8N 23.
NN ,NIPN 932,390 NN N VYN IO OX PA DTN PRY PRYI NPIVN NDIN N NN PN NPAN VYN DWNd
NN ONOND POY I INN YT I210) NOINNY
DTN DY M IRWI DN DN, DNIYND TR XY NN ,XHDNND NP DY NDNNID TINDD ROY D PINND W
VIND YT P ONYTY 120 .NDN IMND DIIND NN T YN NDIN INXI INNN DX NN NP NI XD MNNYONTHD A
NDN PADY DIIND XOW YT NNHNN NN NINY PR LY TONA I2YTH IWNRDI DN ,NNHNN NX NN NN NN TON
DN P90 YWY MDYV MANIN 121 D2 D MINN YOYW NN NNHN NPINI GNNYND D1DD N0NnD DPI DN ,NYYND
20N TV ,NNN DN ¥ XNY DI DPRYND MIYAN PR 12,71 PAD NN DTIND NN PRI AN VYN DN IV
90NN MY NRYDY NHN NPIN DI I
TITHWI DX ,\OP TNND NPINN IMPNA WHRNWND NOW YT 0¥ 0N NIND XOW 0NN DN, NN NNHN 220 DIN
) D),)2 DY I 21T DY YOP TOON YNIY 2WNI NN XY YIAP> DTN 931 .NIXNNID NHPNN NN NN WX 21T TOON2
2V TNDY AN NIV NDN NPINY ,NIONT IPOYN DY IRV DY TOIN MNYND YN YT INNDN DN NIND NXPY
PI9P WWN KA P NN DXDNIN ONY NPINN NN DDNINN DNYN 0NN

9951 99 10510 MYHN 24

3. Available at http:/ /www.yeshiva.org.il/midrash/237#3b
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