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An early way that publishers enforced rights to have exclusivity over their publications was the cherem. In 1550 Rav
Meir Katzenellenbogen (the Maharam Padua) published (in partnership with a non-Jewish publisher) a new copy of the
Rambam’s Mishne Torah. He invested time, effort and his own money in the new publication. Almost immediately, a
rival non-Jewish publisher, Marcantonio Justinian, printed another edition of the same work and priced it lower to the
public. The Maharam asked the Rema for a psak and the Rema declared a cherem on anyone buying the Justinian
edition or assisting in its production until all the copies of the Maharam edition were sold out - see > Y20 N'p90 nW. It
then became common for haskamot to include a ban - often for between 6 and 25 years - on other publication. This was
as much to encourage people to publish without fear of financial ruin as to protect the rights of individuals. As such it
constituted a kind of ‘takanat hashuk’ - market control designed to encourage the availability of certain items in the
marketplace
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This principle was applied in copyright issues by the Chatam Sofer in the 1800s. The case involved Rabbi Wolf
Heidenheim who had put together the Roedelheim edition of the Siddur and Machzorim (still used today in Yekish shuls).
Other Jewish publishers had tried to reprint his books and the Chatam Sofer ruled that they could not! Rav Mordechai
Benet disagreed and felt that the charamim were not appropriate in this case. The Roedelheim first edition was already
sold out and profit had been made. Furthermore, the local government now had its own legal system dealing with
copyright. Chatam Sofer upheld the cherem for it’s full 25 year term.
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This principle was applied in copyright issues by the Nodeh Beyehudah in the 1800s. The case involved a talmid
chacham who wrote a commentary on the Talmud and arranged for an edition of the Talmud with his commentary to be
published. In those days printing involved the setting of letter blocks by hand to form the printed pages. After printing
the new edition, as commissioned, the printer threw away the blocks for the commentary but kept the blocks for the
Talmud itself which he then used to print a new and cheap edition of the Talmud without commentary, which people
bought, rather than the more expensive edition with the commentary. The talmid chacham took the printer to beit din,
claiming that he had lost money and that, since the print blocks all belonged to him, he was entitled to profits ...
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No part of this volume may be reproduced
IN ANY FORM - PHOTOCOPY ELECTRONIC MEDIA OR OTHERWISE
- EVEN FOR PERSONAL, STUDY GROUP OR CLASSROOM USE -
without WRITTEN permission from the copyright holder,
except by a reviewer who wishes to quote brief passages
in connection with a review written for inclusion in magazines or newspapers

NOTICE IS HEREBY GIVEN THAT THE PUBLICATION OF THIS WORK INVOLVED EXTENSIVE RESEARCH AND COSTS, AND THE RIGHTS OF THE
COPYRIGHT HOLDER WILL BE STRICTLY ENFORCED
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We saw above that the halachic requirements of gezel are that the gazlan makes a kinyan on the stolen property and we
asked: ‘How can a person make a kinyan on something which is intangible’ - in this case the magnetic patterns on a
tape!? The Shoel Umaishiv, Rav Yosef Nathanson of Lemberg (19C), states that there is a halachic issur of gezel in
breach of copyright, even when protecting intangibles, notwithstanding the issue of the kinyan. This is partially based on
the halachic principle brought by Chazal that it cannot be something could be assur for non-Jews yet acceptable in
halacha for Jews. If the non-Jewish world had reached a level of sensitivity that it protects the rights of copyright
holders, halacha must do the same. Thus, according to the Shoel U’'mashiv, breach of copyright is theft, with all the
consequential halachot. Many poskim did not and do not follow this view.
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