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A] HOW OBJECTIVE IS HALACHA?
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2. This has absolutely nothing to do with the social and political status of the woman in antiquity. The chazaka is not based on

sociological factors but on a [verse] in Bereishit “and your desire shall be to your husband” ... It is not a psychological fact, it is an
existential fact ... To say that ‘fav lemeitiv tan du milemeitiv armeli was due to the inferior political or social status of women at
that time is simply misunderstanding the chazaka ... Not only the halachot but also the chazakot [of our Sages of blessed memory]
introduced are indestructible. You must not tamper, not only with the halachot, but even with the chazakot. For the chazakot spoke
... ot upon transient psychological behavioral patterns, but on permanent ontological principles rooted in the very depths of the
metaphysical human personality, which is as changeless as the heavens above

“Surrendering to the Almighty” - an address delivered by Rav J.B. Soloveitchik to the Rabbinical Council of America in Nov
1975 - printed Jewish Press Oct 16 1998, p32 (my emphasis)

3. Objectification reaches its highest expression in the halacha. Halacha is the act of seizing the subjective flow and converting it
into enduring and tangible magnitudes. It is the crystallization of the fleeting individual experience into fixed principles and
universal norms. In short, halacha is the objectifying instrument of our religious consciousness, the form-principle of the
transcendental act, the matrix in which the amorphous religious Ay/ois cast.

Halachic Mind - Rav J.B. Soloveitchik Part IV:1 (p85)
* Does halacha influenced at all by its social context?

* To what extent can/should poskim be detached from the context of the times in which they live?
* |s a posek more qualified in halacha the MORE, or the LESS aware and involved he is in the outside world?
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» What are the implications of the concept that halacha in some way preceded the world?
* What kind of ‘halacha’ is this talking about?

B] 'PESAK’ AND 'PESIKA’

5. Hora’ah is comprised of two elements: pesakand pesika, respectively. The former refers to codification, the formulation of the law
pertinent to a given area; and it is most characteristically manifested in the adoption, on textual or logical grounds, of one position
in preference to others. As such, it is, essentially, the concluding phase of the learning process proper, whether on a grand or a
narrow scale, and its locus is the bet midrash. con't over
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Pesika, by contrast, denominates implementation. It bespeaks the application of what has already been forged in the crucible of
the learning experience to a particular situation. It does not entail the definitive postulation of the law governing a delimited area
or its detail, but, rather, the concurrent and coordinate meshing of all aspects, possibly drawn from widely divergent spheres,
obtaining in a concrete situation. Its venue is, publicly, the bet din or, privately, the meeting of inquirer and respondent. It does
not necessarily demand of the posek that he take a stand or break fresh ground. Its challenge lies in the need to harness
knowledge and responsibility at the interface of reality and halacha.

The Human and Social Factor in Halacha, Rav Aharon Lichtenstein, Tradition Magazine 36:1 p3-4

.... the cogency and legitimacy of a "human" approach to pesak, appears, to many, problematic. They would have us believe that
the ideal posekis a faceless and heartless supercomputer into whom all of the relevant data is fed and who then produces the
right answer. Should this standard not be met, the shortfall is to be regarded as a failing, the lamentable result of human frailty
On this reading, the process of pesika, properly conceived and executed, bears no semblance to an existential encounter between
seeker and respondent. It entails, rather, the application of text to problem, the coupling of code and situation. This conception
does not necessarily preclude reckoning with the specific circumstances of the question and questioner, as these may very well be
part of the relevant objective data. The prevailing tendency, however, would be to dwarf this factor; and as to the human aspect of
the meshiv, that would be obviated entirely. He, for his part, is to be animated by the precept that "we do not have mercy in
judgment," and hence, to pass on the merits of the issue with imperviously stony objectivity.

Purist proponents of this approach often cry it up as the "frum" view of pesika. In reality, however, this portrait of a posekis mere
caricature, limned by those who, at most, kar'v ve-shanu, but certainly /o shimshu. As anyone who has been privileged to observe
gedolim at close hand can readily attest, they approach pesak doubly animated by responsibility to salacha and sensitivity to
human concerns. The balance between norm and need may be variously struck. There certainly are ideological differences among
poskimover how much weight to assign the human factor ..... In principle, however, recognition of this factor is the rule rather than
the exception

ibid pp 6 ff

C] FLEXIBILITY, SUBJECTIVITY AND PLURALITY IN HALACHIC DECISION-MAKING

7.

... while, of course, for the committed Jew, /alakha, as a normative order, can never be superseded by external pressures, a
specific halakha may be flexibly applied and, in a sense, superseded by the internal dynamics of the halakhic system proper. And
this, in two distinct, albeit related, ways. The first entails recourse to a phalanx of factors, of human and social import, which affect
decision as acknowledged halakhic elements. At the apex stands, of course, pikuah nefesh, but other factors, local or general, of
lesser gravity, also abound. These include physical and psychological pain, financial hardship, social harmony, and human
dignity, sensitivity to any or all of which can affect pesak measurably. Yet, while the modus operandi concerning these factors - the
measure of a posek's awareness, how they are defined, and how liberally they are applied - may be of crucial practical
significance, they do not constitute, philosophically, the heart of our problem. For their inclusion in the halakhic equation means
that, even at the formal and technical level, two supposedly identical situations are, in effect, not identical at all. Our primary
concern is therefore the second route - the latitude allowed a posek for differential decision even when all things are indeed,
formally and technically, even.

That latitude is grounded in the pluralistic aspect of halakha. The halakhic order comprises three distinct tiers. There is, first, an
ideal, and presumably monistic, plane, the Torah which is ba-shamayyim. It is to this that the gemara in Bava Metsia alludes when
it ascribes to the Ribbono Shel Olam a position with respect to an issue in faharot. There is, as the final stage, the definitive
corpus, the genre of the Shulhan Arukh, which, having decided among various views, posits - again monistically - what is
demanded of the Jew. Intermediately, however, there is the vibrant and entrancing world within which exegetical debate and
analytic controversy are the order of the day, and within which divergent and even contradictory views are equally accredited. The
operative assumption is that, inherently and immanently, the raw material of Torah is open to diverse interpretations; that gedo/e/
yisrael, all fully committed and conscientiously and responsibly applying their talents and their knowledge to the elucidation of
texts and problems, may arrive at different conclusions. License having been given to them all to engage in the quest, the results
all attain the status of Torah, as a tenable variant reading of devar Hashenr. " Both these and those are words of the living God."

ibid p 10
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It is this concept which undergirds the legitimacy of recourse to minority opinions b/-sha at ha-dehak. Inasmuch as these opinions
are not simply dismissed as erroneous but procedurally rejected ... they are very much alive, held in reserve where they can be
culled from the shelf in a crisis. In effect, the principle of "Rabbi So-and-so is worthy of being relied on in exigent circumstances,"
states, that while a given view has been accepted le-halakha, as part of our third tier, in an emergency we envision ourselves back
at our middle tier, sans decisive resolution, and hence as authorized to heed another view. Moreover - and this is no less
remarkable - under the pressure of circumstance, we are not bound by the general directive of sfeka de-oraita le-humra, but are
entitled to follow a lenient minority.t

This license raises obvious questions. How liberally and by whom can it be exercised? From how far back can discarded shitot be
extracted - from the mishna, the gemara, rishonim, early aharonin? Which views, if any, might indeed be treated as error, and on
what basis? At the practical plane, these issues need to be clarified, but that task lies beyond my present scope. Here, | content
myself with an account of the principle and its rationale, as a manifestation of concern for the human and social element within
pesika.

It is sometimes thought that the Rav was opposed to this approach. To the best of my knowledge, this assumption is primarily
based upon a page drawn from Ma Dodekh Midod in which he emphatically rejects the notion that psychosocial elements are
factored into the halakhic process and affect its course. Several sentences in this vein are admittedly sharp and sweeping. And
yet, careful examination of this tenuously balanced passage reveals that its primary thrust is not denial of human considerations
but insistence upon the autonomy of halakha. Commiseration is acknowledged as a legitimate factor stimulating the posek’s
quest for a solution but is barred as a component of the halakhic process proper, once that has been set in motion

ibid p 11

These are immanent questions, to be honestly and conscientiously confronted; and surely we have no right to demand of a posek,
almost as a matter of moral and personal right, the most comforting answer. The notion that "where there is a rabbinic will there is
a halakhic way" both insults gedolei Torah, collectively, and, in its insouciant view of the totality of halakha, verges on the
blasphemous. What we do expect of a posek is that he walk the extra mile - wherever, for him, it may be - harnessing knowledge
and imagination, in an attempt to abide by his responsibility to both the Torah with which he has been entrusted and to his
anguished fellow, whose pangs he has internalized. For insensitive pesikais not only lamentable apathy or poor public policy. It is
bad halakha. To the extent that Aevod ha-beriot, for instance, permits a "violation," be it of a de-rabbanan injunction, actively, or
of a de-oraita, passively, failure to act on that principle undercuts a spiritual ideal. The Rav was fond of quoting the Chafetz
Chayyim to the effect that interruption of keriat shema, where enabled, mi-penei ha-kavod, was not permissible but mandatory.

Human dignity - the Rav would have preferred the term, "human sanctity" - is hardly a neutral matter. Poskim, especially in the
modern era, are often reluctant to invoke broad axiological fetterim when they can construct more narrowly based decisions, in
which local and possibly technical factors are more prominent. Pesika can congeal into pesak, and a decision issued, with
trepidation, in light of special circumstances, may then enter the halakhicworld as a precedent. The danger is particularly acute at
a time when many, within and without the pale of commitment, seek to pounce upon every such pesak in order to promote an
ideological agenda. We should realize, however, that such reserve may exact a practical and educational toll, as awareness of
certain values and their place within #a/akha may become jaded. Be this as it may, we can recognize the position of the human
and social factor within #a/akh/c decision as firmly secure. And, were visible evidence necessary, surely, the two greatest poskim
of our generation, Rav Moshe Feinstein and Rav Shlomo Zalman Auerbach z.t.l., are prime exemplars

ibid p 13-14

10.

In this respect, one factor is, however, critical: the degree of self-conscious awareness which a posek brings to his encounter with
extraneous considerations. Where that level is low, the danger of distortion is great. A ta/mid hakham needs to examine himself
and his situation candidly, to ascertain that whatever cultural forces, possibly unknown to predecessors, he confronts and perhaps
absorbs, are filtered through the prism of his Torah personality and do not simply seep through the pores of his semi-conscious
being

ibid p 12

1.

We saw in the previous shiur that this position is subject to halachic debate
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D] THE ROLE OF CHIDDUSH IN HALACHA
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« Which poskim over the generations have been ‘Sinai’ and which ‘Oker Harim’?*

E] CHIDDUSH -VS- SHINUI
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2. The Netziv, in his Kidmat Haemek has a fascinating analysis of the ebb and flow of chidush vs mesorah over the history of the Jewish people through the dynamic of AISH-DAT. Aish is the
process of radical chidush and Dat is the process of masoretic transmission. For a summary of the Netziv's thesis see http://www.hashkafacircle.com/journal/R3_RS_AishDat.pdf
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18. Judaism allows for chiddush, innovation, but not shinuy, change. Despite this emphasis on tradition, Judaism is not frozen in
place [see Halakhic Man, Part Two]. Minor practices, such as the design or color of a synagogue’s parochet, can change easily. Rules that
are more rigid must also respond appropriately to changed circumstances. Someone committed to the mesorah must inquire of
his rebbe muvhakto learn when and how to change practices while remaining within traditional attitudes and patterns of behavior.

Just like science progresses, so too halachah advances. The midrash states, “There is no day in which God does not innovate a
halachah in the Heavenly court” ( Bereishit Rabbah 49:2). Similarly, Yalkut Shimoni (shoftim 49) explains the verse “Vivchar elohim
chadashim’ - they chose new gods” (Judges 5:8) as “Yivchar Elokim chadashin’”- God chooses new, that God appreciates Torah

innovations. The Rav would often say that Judaism allows for chiddush - innovation, but not shinuy - change. [See Halakhic Mind, n. 98;
And From There You Shall Seek, p. 108.]

Not every chiddush, however, is acceptable. Tosafot (Pesachim 50b, s.v. ve'’kam) note a contradiction between two Talmudic passages.
The gemara in Pesachim (50b) states that one should learn Torah even without the proper motivation, because from doing so he
will eventually arrive at the proper motivation. In contrast, the gemara in Berachot(17a) states that he who studies Torah with the
wrong motivation would have been better off never having been born. The Netziv (Meishiv Davar 1:46 and other places) resolves this
contradiction by explaining that learning extant Torah without issuing a new ruling or an innovative interpretation is certainly
permissible, even a mitzvah, regardless of motivation. After all, he is learning Torah. However, chiddushei Torah, creating new
interpretations, requires the proper motivation and, if done with the wrong intentions, is spiritually poisonous because the
practitioner biases his judgment toward his personal desires.

The Netziv continues that this applies not only to new interpretations but also to innovations in practice. When one performs a
mitzvah, even with improper motivation, he has at least performed an incontrovertible mitzvah act. When one creates a new
practice, however, if his intention is not entirely proper then there is nothing by which to establish the practice as a mitzvah. It is
not a mitzvah act but a subterfuge for an agenda.

Rav Herschel Schachter - Jewish Action Vol 71 #2; see http://www.ou.org/index.php/jewish action/article/76593/

F] INTERNAL AND EXTERNAL DRIVES TO CHIDDUSH

19. Though the Torah is God-given, halacha is neither static nor stagnant; rather it demands human involvement. Active study and
participation in deriving the halacha from the Rabbinic sources are fundamental components of the halachic process. These
endeavours often produce unexpected conclusions - this is the essence of chidush.

A variety of factors, both internal and external to halachic texts, drive intellectual innovation. Every legal system inherently
requires study and interpretation, which lead to incremental changes within the law. As more study occurs, further understanding
of and approaches to the law are developed and, ultimately, the law undergoes more change. Partly as a result of the religious
responsibility to study and understand Jewish law that is embraced by its adherents, Jewish law has undergone an intensely deep
and broad investigation and exploration. Jewish law contain a large corpus of complex laws, including ambiguous and
inconclusive primary texts, and a multiplicity of approaches to understanding its concepts. Against the backdrop of these and
many other factors, the posek seeks to understand and apply the law ..... External factors that drive chidush include changes in
society, technology and economic conditions. As reality changes, the principles of a particular halacha must be analyzed again
and appropriately applied to the new situation.

While poskim universally aim to explore the concepts behind rules, their approaches differ. For example, when faced with a
contradiction - between two sources, among several commentaries, or between practice and law - poskim exhibit two primary
approaches: “harmonization”, where a posek re-reads the text(s) to minimize and resolve contradictions, and “ruling” where a
poseksimply accepts one opinion over another. Of course, some poskim stake out a middle ground, at times using each of these
two methods, leading to a more complex understanding of the law

Innovation in Jewish Law - A Case Study of Chiddush in Havineinu (Michael J Broyde 2010 Urim Publications pp133-134)
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20. Clearly, interpretation is inherent within halacha; it is a necessary and natural process, not a conscious, unbounded act of
modification

ibid p136

21.

principles of logic, has “dared” to penetrate into and occupy
realm that does not belong to it.

The freedom of inquiry and investigation in the field of the
Halakhah is enormous. Torah scholars have to deduce new ideas
from old ones, create new and original concepts and specific
methods, and delineate distinct realms of thought. Deepening
one’s understanding and revealing innovative, enchanting ho
rizons of knowledge ~ these are of the essence of the Halakhal,
There is no change or reform within the Halakhah, but there iy
unlimited innovation (hiddush). When innovation is weakened,
the Halakhah becomes sterile. ‘Those who disparage us say tha
the Halakhah has become fossilized, God forbid, that it containy
no creative activity. ‘These people have never studied a page of the
Talmud and have not partaken of the creativity and innovation
in the Halakhah. They believe that Rabbenu ‘Tam did not intro-
duce any new ideas, nor did Maimonides, nor Nahmanides, not
the Gaon of Vilna, nor Rav Hayyim of Brisk. How ludicrous (hix
accusation is! The aforementioned rishonim and aharonim [me
dieval and modern commentators| created new worlds that are
breathtaking in their beauty and sublimity. ‘They were amony
the greater innovators in halakhic thought. Anyone who is a
quainted with the halakhic methodology, so epistemologically
complex, that has been transmitted from one generation to the
next by the rishonim and the greatest of aharonim, commentatora
on the Talmud, must admit that the sweep and scope of its icleul
deductive creative thought, its analytic acuity, its subtlety ol ab
straction and its systematic consistency are at least the equal ul
the other abstract and precise intellectual disciplines. Indeed, i
is even superior to them. The principle of methodological unity
and the coalescence of many free constructs into one conceptuul
whole — the most fundamental principle of any cognilive unde
standing — stands at the center of halakhic cognition.

Of course, the freedom of halakhic inquiry is bounded by 4
categorial restraint. ‘The alakhah cannot free itself fronm ils -l

ordination to a system ol a priori postulates; it beping and emly

e

with this system. Scholarly inquiry, however, is always connected
with some system of postulates - it does not begin from a cog-
nitive void. Freedom of cognitive creation means free cognition
within a framework of ideal postulates. Transformations of form

.nd content have taken place in recent years in our conception

ol physical and mathematical reality; and despite the fundamen-
tal changes in the epistemological interpretation of the set of axi-
oms that classical theory of knowledge deemed a system of fixed,
“lable premises underpinning its theories, and which deductive

wience considers its “absolutely” secure basis, the fact of their
[the axioms’| postulation remains. For example, scientific con-
«eplions of space and time, of substance and causality, have been

alterly transformed by the theory of relativity and quantum the-
ory; scientific thought, however, has not yet freed itself of these

postulates, which underpin the conception of the cosmic drama

il leave their mark on the entire enterprise of objectifying the
+ haos of sensation. Although modern science has dared to attack
the categorial system and adapt it to the needs of a “strange” fac-
naly that it has not interpreted, it has not freed itself of having
i postulate it. On the contrary, its ideal, a priori naturc is em-
pliasized all the more.

IDeep investigation is not required to see that halakhic thought,
rooled in a revelational foundation, cannot control its own pos-
inlates as does scientific thought. It has to accept them as they
ue Nevertheless, halakhic thought, too, enjoys great, marvelous
Ireedom. There is a combination here of two contrary elements:
the revelational and the rational. The Halakhah is opposed to any
lange in the set of axioms; it is subordinated to tradition. Yet it

ks novel understanding, the veritable apple of its eye. In ev-
o1y peneration man must deeply investigate the foundations of
the Talakhah: the definitions of its concepts, its epistemic prin-
ciples, and the ordering of its achievements. The goal of halakhic
inqmiry is to hew out new ideas and fresh, surprising conceptions.
dudying the Torah means innovating and embellishing Torah

thoapht The framewor b of postulates s hxed, but within this very

framework halakhic understanding penetrates into the depthy,

erupts and rises to the heavens. It has the freedom to inquire,
build, and tear down, to grind mountains to dust with its fine dix
tinctions, to make comparisons and deductions and create ideul
concepts and design a new world. Even the postulates themselves,
despite their stability, are filled with fresh, vital content. One can
not look at the world of the Halakhah without seeing perpetual
motion and continuous flow. Studying the Torah is an act of free
spiritual creation. [It involves] epistemological qualities and no-
etic values that live and are nourished by the creative spirit amd
mastery of the thinking individual, who thereby gains entry into
the revelational sphere and makes it his own. Revelational con
sciousness is absorbed into cognitive consciousness with its inno
vational thinking. The Holy One, Blessed Be He, gave the Torah
to Israel and commanded us to innovate and create.

From There Shall You Seek - Rav J.B. Soloveitchik p108
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