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TORAH MISINAI

12 - LIMITS ON RABBINIC AUTHORITY AND LEGISLATION
DOM YN NVITN PO

A] THE RABBIS CANNOT OVERRULE G-D
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In a discussion concerning the ability of Hillel to legislate ‘around’ the Torah prohibition of carrying over loans passed
the Shemitta year, the Gemara takes it for granted that the Rabbis could not override a prohibition in the Torah.
Rabbinic Law has no power to declare that Shabbat is now on Wednesday or that treif is now kosher
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However, the Talmud goes on to say that, although the Rabbis are not allowed to permit something prohibited by the
Torah, they are allowed to prohibit a positive mitzvah mandated by the Torah. Eg - the Torah says to blow shofar and
take the Lulav, even on Shabbat. The Rabbis prohibited both of these to safeguard the sanctity of Shabbat. Other
examples include:

* Chazal prevented certain people from eating korban Pesach, although they were commanded to by the Torah

» Chazal prohibited carrying a milah knife on Shabbat where there is no Eruv, even though the Torah allows a milah on
the 8th day to override Shabbat

* Chazal discontinued the practice of the Sotah ritual once men became immoral

* Chazal discontinued the ritual of Eglah Arufa once murder became prevalent

According to some authorities (see Taz O.C. 585:5), Chazal cannot override a mitzvah - even positive - which is
explicitly stated in the Torah e.g. to prohibit milah on Shabbat as a siyag. Note also the mishnaic debate on whether
chicken should be rabbinically included in the definition of meat as a siyag, which turns on this issue

NN OIATH PN TN TN XOY DNYRIN 12 JOP XINY 29 DY GR NYY 297 1ONX DT G NPYY PT 1020 v 3.
NOW YTD D MWYD) NTN PIND NI PT 1A 1IN .AYY AIRDN 1IPYY T 1A 559 ¥ 0NN 2T IDINY NNNY
99 1N DX 12181 T 199NV DN TMMNTI 927N PYIP PR JAN PTI NOW PUNYY PIN ;0NN AT DY DY 1Y
D272 SWONDN SR DX DXXND X NTD DX PINND YT NWYN XD NN DY MIAYY N NYY MNN 501D DYV
P2 PIT2 ©NN PT A T IND MY T N DY IDII INIT TN RMINY DY ,NYWN NIMINY NN 19D Py DINN
YTD NN NIV POY DON DMWUNIN OION YINRY TITD O WIOPIPY YTD NYY 29D MNND NP DY MY DI
AN MNIY NIYVY

19550 2 P19 0PN MIDH DN
The Sanhedrin did however have the power to override any Torah or Rabbinic law on a temporary basis if needed for the
long term benefit of klal Yisrael as a whole
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The Talmud gives examples of where the Sanhedrin felt the temporary need to go beyond the standard law
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There is a Torah mitzvah not to add on to the Torah. Why is Rabbinic law not in breach of this and therefore ultra vires?
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The Ramban answers this in two ways: (i) the Rabbis were specifically commanded by the Torah to do this, (ii) they were
careful to make it clear that the new rules were NOT from the Torah but were Rabbinic.

Rabbinic legislation is dealt with more leniently than Torah legislation in a number of ways:-

* In case of doubt in circumstances in a rabbinic law the halacha is often lenient but in a Torah law is strict - Shabbat
34a

* In a case of machloket between Rabbis, we will often be lenient if the matter is derabbanan but strict if the matter is in a
Torah law - Avoda Zara 7a

* Rabbinic prohibitions are sometimes set aside in the face of illness, significant pain or significant financial loss -
Ketubot 60a

* Rabbinic prohibitions are generally set aside in the face of an affront to personal dignity (kavod habriyut) - Berachot
19a

* We may give credence to the witness testimony of a child in a rabbinic law (eg eruv) but not a Torah law

» We may trust a child to carry out a rabbinic mitzvah (eg bedikat chametz) but not a Torah one

* A Rabbinic prohibition will sometimes be set aside in the face of conflict with a Torah one (eg muktze, tzar ba’alei
chayim)
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The Rambam also identifies this critical difference between min haTorah and miderabbanan as the reason why the
Rabbinic laws are not assur as adding to the Torah
Other reasons why the prohibition of ‘adding to the Torah’ is not infringed include.-
s the issur of ‘bal Tosif” is to add on to the method of performing the mitzvah (eg 5 tzitzit, 10 days of Succot) and there is

no issue to add extra mitzvot
* there is no issur to add onto the Torah when the purpose is to protect the Torah

B] THE RABBIS CANNOT ALWAYS OVERRIDE EACH OTHER

B1) DRASHOT
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When it came to drashot, any later Sanhedrin had the power to override an earlier one, even if the later rabbis were of a
lesser stature. The Rambam learns this directly from the wording of the mitzvah of Rabbinic authority. This means that
there was a built-in flexibility to halachic rulings even, and perhaps especially, on a Torah level.

See the Addendum as to how this meta-halachic issue plays out in the story of the marriage of Ruth to Boaz
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B2) POSITIVE TAKANOT AND GEZEIROT
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The Rambam here rules that a Sanhedrin cannot overturn rabbinic gezeirot or takanot of an earlier Sanhedrin even if
their reason has apparently fallen away, unless the later Sanhedrin is greater in wisdom and ‘number’ (ie following).
After the acceptance of the Mishna and then Talmud as binding, this effectively means that the Rabbinic legislation in
the Talmud cannot be overturned until Mashiach and the establishment of a new Sanhedrin
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The Raavad here disagrees with the Rambam on one important issue. He brings proof from the Talmud that it appears
that when the earlier reason for the Rabbinic ruling has entirely fallen away, the halacha can be revoked, even by a
‘lesser’ authority. This opens the way to a significant contemporary debate concerning which Rabbinic laws have
changed today due to changing circumstances
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In some cases where Chazal gave an explicit reason for a derabbanan, where that reason falls away, so does the law.
This example is the prohibition on drinking from water which remained uncovered overnight in case snakes had been in
the water and left behind venom. Tosafot (France 13C) say that this no longer applies in places where snakes are
Uncommon.

This is often however the subject of much debate. For example - Mayim Acharonim. Many commentators rule that there
may be other reasons for a gezera (often mystical or hidden) which makes it impossible to override
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Here Tosafot deals with the prohibition of doing melacha on Erev Pesach in the afternoon since this was the time for the
korban Pesach. Even though there is no korban today, the issur still applies. So it is difficult to make broad rules about
which rabbinic prohibitions can and which cannot fall away in changing circumstances. A number of specific shiurim
will iy H be dedicated to this topic at the end of the course
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The Rambam’s position is that rabbinic laws which were put in place as protective measures to guard against breach of
Torah law (eg that chicken is meat) can never be overridden, even by a great Sanhedrin
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C] THE RABBIS CANNOT OVERRIDE THE WILL OF THE PEOPLE
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The implementation of Rabbinic Laws was subject to some decree to the will of the people. The Rambam here sets out
three important halachot in this regards:-

(i) The Beit Din was not allowed to make new legislation which it felt that the majority of the people could not cope with.
(One example of this is the Rabbis’ reluctance to impose too many restriction on simcha after the Churban)

(ii) If the Beit Din felt that the community could cope with the new law, yet the community rejected it and it never became
widespread, this law fell away automatically

(iii) If a new law was apparently accepted, but after a time it became evident that the people could not cope with it and
the law was falling out of use, a latter Beit Din could annul it, even though the Beit Din was not greater than the one
which introduced it.

21539 .302¥ YAV NN NHINNXII ORI PRI DMOY 1I20NY 25N NIXIN NN 1NN PR PNOX DMDY DY 02T WON 15.
..... IV PN WT

Y MIYN 2 P9 NN NMIAY NOON MVYN
Example: the original Rabbinic prohibition of olive oil produced by non-Jews and the subsequent repeal of this din
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The repeal was possible since (i) the observance of this prohibition had not spread through the Jewish people and (ii) the
Rabbis may not impose a general restriction that the public as a whole cannot uphold. What gave the Jewish people the
halachic authority to decide on these matters?
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The Jewish people have (or at least had!) a collective ‘nevuah’ which leads them to the appropriate halachic response

ADDENDUM - Drashot and the Marriage of Ruth
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When Boaz decides to redeem the lands of Elimelech, he first approaches Ploni Almoni, who has priority over him as
‘go’el’. Ploni Almoni is happy to accept his role as go’el until he discovers that marrying Ruth is part of the package! At
this, he refuses on that he may ruin his descendents’ yichus
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The Maharsha has a number of questions on this episode, specifically (i) how could Ploni Almoni have the chutzpah to
say that he couldn’t marry Rut when Boaz, the gadol hador, had given him a direct heter? (ii) if he considered the
marriage to be assur, why was he concerned only for his children and not himself?
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The Brisker Rov asks further questions - (i) what did Amasa add that Avner had not already taught - why would Doeg
accept Amasa’s version over Avner’s (ii) we see that Boaz already publicized the halacha permitting female Moabites to
marry Jews in his day. Why should the matter now be under scrutiny all over again?

21.

ma%ma nHapa oNAY TRR LR D377 ‘2 Ry 1B PO YR R S17AN 773 130T XM
™ DM A 02127 15K 1R WK BAwHT B3 277 2ann X782 07200 2UnD 2 3on nwnd
AR ER YR W2pw AP2pR W P 17X R 127 9o 102 _YITI AN NITRN 1 AnK PI0
MR 12IRI TITTZ MR 7T 02 5100 MTa 37 IRAT TR AR Y N0PR OXT T2 nYppim by
ARTIT 72 %D MTAN 1 R WTE 9TA T2 X7 7782 0P ©7A0 R 193 10BN yapt
TIYI ARIT *DI TT N0 177 N0% MR DY 1P AR AR 7403 BIIAR 1Ay 101 Oy
9% X7 AobRR MY TNk 77a% R7R L3on nwnb % ey yiap nobanws PaN o7y A0
572y oy> npYbnn ona PR AYIp M7 30 RYD1 By X0 RPN NYIPn

Y13 POD LITY TTYRT 71 PR N TS OR THY 137w 77177 5w 1 AwnD 2v0 Xann 7o
2T MR TVIT YINTTY DIDY DY, T 300 TN TR 0y X9 3 my T 1obnn N30
51971 ,0TRnn DYDY By Awpne XaxT me 53 03 Apwsn no5mn 1nob oyw X3nw nnX X
XI'IN 75°NN3 X220 70 57MO1 .07PRD 173 NTITI AMATY MR X713 PRI 13 NNX p1oo?
SR 52 7730 2352100 0 IR RTRY PIR XN MTA 30 TR 972 PO LIIRY R CImy
IS OX D3 79577 Mno® ov513 PR Y .97y 3n02 wMan 191 230R Ton® 1390 130, I
2"5nm X°0 n23pn 125w 113,70 K oYY

“1'9 79 Y9N HVYPN
The Brisker Rav answers that there are two kinds of Torah Shebe’al Peh:- (i) Halacha Lemoshe Misinai, which was
handed down without dispute from Moshe; (ii) halachot which are learnt out of pesukim by the Rabbis means of drush.
Both of these are fully min haTorah but the key difference between them is that drashot can be overruled by a subsequent
Sanhedrin and the halacha changed. Doeg understood the halacha of ‘moavi velo moavit’ to be a drush which was
subject to future repeal, thus potentially jeopordizing his descendents’ yichus!




