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US ELECTION DAY SPECIAL

ISSUES IN JEWISH CONTEMPORARY

SOCIETY
HALACHA, HASHKAFA AND DEMOCRACY
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A] General Issues

» how to define ‘democracy”? - appointment of the executive and legislature by popular vote
e who gets to vote?

* is separation of state and religion an important element of democracy? need it be?

» note the political abuse of the term ‘democratic’ by left and right, especially in Israel

B] The Source of Values

e One major in principle concern would be the view of democracy as the source of autonomous values. A
Torah perspective will always see the source of values as Torah itself (in its widest definition - Written and
Oral, as interpreted by the system of halacha)

C] The ‘Melech’ Model
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The Torah commands us to appoint a king upon entering Eretz Yisrael
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When the people eventually DO ask for a king, this is taken by Shmuel HaNavi as a personal rejection. G-d tells Shmuel
to appoint the new King but confirms that the request was indeed negative and also a rejection of G-d
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The Rambam learns that there was nothing wrong with the request for a king. The problem was the WAY in which they
asked - as a rejection of Shmuel’s leadership
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The Ran (Spain 14C) understands that there need to be two separate structures of leadership in society - (i) executive
leadership by the king according to societal laws and (ii) religious leadership by the Beit Din according to Torah laws.
The mistake of the people was to ask for a system which combined leadership in the king alone
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The Netziv on the parashat hamelech notes that the mitzvah to appoint a king appears to be somewhat optional ‘if you
decide ...". Yet we see clearly that this is a mitzvah. He answers that there IS a mitzvah to appoint a government but a
monarchy is only one of the potential options. The ‘flexible’ wording of the mitzvah is to indicate the the people have the
right to choose other forms of government than a king. This all falls under the rubric of ‘melech’
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Chazal learn from the Torah that the ‘Reish Geluta’ - the temporal leadership in Bavel - and the Sanhedrin have
authority vested in them by the Torah itself. Some wish to read this as indicating that the leadership must remain within
the tribe of Yehuda
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Rav Kook however understands this verse to be grant the authority of the ‘king’ to any representative body picked by the

people, even in exile. Even if they are not technically a ‘king’, they have the halachic authority of the ‘melech’. He cites
the Hasmonean rulers as an example.

Note the implications of this approach as the the sacralization of the State and the way in we relate to the organs of state
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The Ramban understood that the Hasmoneans were punished for having assumed the trappings of leadership even
though they were not from Yehudah!
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Rav Benzion Uziel - first Sefardi Chief Rabbi in Israel and colleague of Rav Kook - disagrees with Rav Kook, based on
the Ramban. The current political State of Israel does not have the halachic status of a ‘melech’ but is a necessary
temporary executive. The ‘melech’ will be restored when Mashiach comes

C] The ‘Kehilla’ Model
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In the exile, Jewish communities often had a large degree of self-determination. Chazal created the system of the ‘7
town representatives’ who were appointed ‘stam’
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The Rashba (Spain 13C) explains that ‘stam’ appointment means that once they have a quorum of 7 they can take any

decision necessary for the running of the town, even if they were not explicitly authorized by the people on that issue. If
they have less than the quorum of 7, they must first consult with the people
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The Rosh (Germany 13C) points out that the majority must decide communal affairs and individuals cannot exclude
themselves from majority decisions. This is based on the Torah principle of ™VNY D7 NN

D] Practical Application in Israel
13.
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Rav Isaac Herzog, first Chief Rabbi of the State of Israel, is attracted by the division of powers outlined in the Ran above
but is unsure as to whether the two systems could really live side by side. In areas which are ‘halachically neutral’ (are
there such areas?) there should be no conflict. But what about issues of conflict with halacha. Rav Herzog states
elsewhere it is clear that the secular authority cannot go against Torah. The Kehilla model certainly would not permit
any breach of halacha. The 'melech’ is also subject to the Torah, although there are areas where he has wider authority

14. Judaism has consistently regarded the sacral and mundane as distinct but not disjunct. Pervasive halachic
norms relative to all areas of personal and communal existence ....... The ideal polity, then, is one in which
religion and state interact ..... The halakhic state is thus ruled jointly .... Given the broad latitude of halakha ....
large tracts of personal and communal life - virtually the whole social and economic sphere, for instance - are, in
effect, independently ruled by two powers whose wills may .... conflict

Rav Aharon Lichtenstein Religion and State A Cohen ed. Contemporary Jewish Religious Thought (NY 1987) pp774-775




) 0NN 5 102

R. Nachum Rabbinovitch, current Rosh Yeshiva in Maaleh Adumim, has also written extensively in support of the split
model of leadership proposed by the Ran.’

E] Democratic Elements in the Halachic System

 Chazal could not enact a gezeirah that majority of the constituents could not follow. Some authorities
explain that a gezeirah requires active acceptance by the majority of the population.

e A minhag can only be established if it is accepted by a majority of people in the locale. R. Moshe Feinstein
writes that when dealing with minhagim that establish rules of society, the majority is not determined strictly
by Torah observant Jews or even Jews. Rather, one looks at the local practice of all people to determine
what the minhag is.

e Chazal state in certain contexts that if there is a question regarding halacha, look and see what the people
are doing

F] Voting
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Letter of R. Moshe Feinstein 3 October 1984

1. Generally on the issue of religion and State in Israel see:

* http://www.gavison-medan.org.il/english/arrangements/ - the Gavison~Medan covenant written by R. Yaacov Medan and Prof. Ruth Gavison to
address issues of religious conflicts in the State of Israel

* Halakha and Democracy - Professor Gerald Blidstein Tradition Vol 32 No 1 Fall 1997



