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WINDS OF CHANGE
DOES HALACHA ADAPT TO MODERN TIMES?

SHIUR 5 - CHANGES IN SOCIAL REALITY
9932 o0

A] OBJECTIVE CHANGES IN ‘EXTERNAL’ SOCIAL REALITIES

Al - 'OVERTURNING THE BED’ DURING AVEILUT
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Chazal instituted that a mourner turn over the bed during Shiva week as a symbol of the overturned life of the mourner.
Tosefot rule that, since our beds will not be different when overturned, there is no point doing it any more

A2 - A BELT DURING PRAYER
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Chazal instituted that a belt must be worn during prayer as a separation between the upper and lower body. Tosefot rule
that, since our trousers have a waist-band, this is equivalent to a separation, and a separate belt is not needed

A3 - READING BY A LAMP ON SHABBAT

TIND KIPY N9V, PDI NN NDD KDY IDMNPA 19251 KDY, NN NIY XNV - NOYND TID VNN VYN XY XD .IVN 3.
2)9N 91 ;NN DY TN VN XD 2 NP NP XD NI AN, PRIP PN 120 IN NN TN NNNA DN
oy

N My

Chazal prohibited reading or working by a lamp on Shabbat in case one come to fiddle with it to increase the light
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This gezeira was made irrespective of whether the concern of tilting the flame was real - eg a flame fixed to the ceiling.
This is due to ‘lo plug’ - dinim derabbanan are applied in a uniform manner to give them authority
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Nevertheless, the Mishna Berura rules that the gezeira does NOT apply to the modern lights of his era which could not be
turned up or down even by shaking them
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The Aruch Hashulchan says the same about gas lamps in his day

A4 - CHALAV YISRAEL TODAY
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Here, in the case of government supervision of milk, Rav Moshe rules that the original takana was only made in the case
where there was a concern about adulteration of the milk. In circumstances such as today in the US, where there is no
such concern, there is thus no rabbinic gezera

A5 - A DEAF-MUTE TODAY
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Chazal instituted that a deaf-mute is not obligated in mitzvot and does not count for a minyan
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Rav Ovadia Yosef rules that this does not apply to the same degree today since deaf-mutes can communicate through
modern education

A6 - RAISING GOATS IN ERETZ YISRAEL
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Chazal prohibited raising goats and sheep in Israel as they destroy all the grass. The S.A. rules that this does not apply
today since Jews do not own fields in E.Y. Q - is this still true today?

B] CHANGES IN PEOPLE’S CAPABILITIES

B1 - KAVANA IN SHEMA
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Chazal excused a chatan from saying Shema on his wedding night due to his failure to focus on the mitzvah properly. In
fact, if a chatan DOES want to be strict and read Shema, this is considered arrogant - implying that he can have such
great kavana
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Tosafot brings that already in his day kavana is so awful, that we do say Shema on the wedding night. To refuse to do so
is itself arrogant, implying that normally your kavana is so good!
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This is the halacha as ruled in Shulchan Aruch

B2 - KAVANA IN TEFILLA
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Even though the gemara states that failure to have kavana in the first beracha of the Amidah invalidates the tefilla and
the person is required to go back and repeat the tefilla, the Rema in Shulchan Aruch rules that today kavana is so bad
that this no longer applies

B3 - SENSITIVITY TO THE PRESENCE OF MELACHIM
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The S.A. records a halacha from the Gemara that you must speak to angels which surround you before going into the
toilet. Today, he rules, we no longer do this. If so, why does he bring it in S.A....?

C] CHANGES IN SOCIAL BEHAVIOUR

C1 - WORKERS' SPECIAL RULES FOR BENSCHING
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The Gemara rules that workers should not say the full bensching but rather an abbreviated version, in order not to take
away (and thus steal) from the time owed to their employers. Today this does not apply, due to changes in working
conditions (and no doubt kavana in bensching!)

C2 - WOMEN'S JEWELRY ON SHABBAT
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The Gemara records that women may not wear most types of jewelry on Shabbat in case they come to wear it outside and
take it of to show people, thereby carrying it and breaking Shabbat. Today this no longer applies, but the Rema in
Shulchan Aruch brings different views as to why this is. One suggestion is that women will not listen to the actual
halacha in this area!

C3 - SHOWERING AND SMOKING ON YOM Tov
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C4 - MARRYING WITHIN 24 MONTHS OF GIVING BIRTH
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The S.A rules, in accordance with the Gemara, that a woman may not marry within 24 months of having a child. This is
irrespective of whether she has a nurse for the baby. The concern is that the woman will get pregnant, her milk will dry
up and her new husband will not pay to have the baby nursed
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Rav Moshe rules that the specific number of months was not part of the gezera and in light of the change in women’s
nursing habits, he upholds Rav Shlomo Kluger’s psak of 18 months

D] CHANGES IN SOCIAL CONTEXT

D1 - NON-JEWS TODAY
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The Mishna states that if a Jew damages a non-Jew the Jew is exempt from payment whereas if a non-Jew damages a
Jew he must pay. When dealing with how we look at the non-Jewish world today, has their been any shift in our attitude?
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The Meiri (France, late 1200s) writes that Chazal were referring only to non-Jews who lived without the rule of law but
non-Jews today are to be treated in such matters just like Jews

The approach of the Meiri was not traditionally accepted by Jewish sources (note that many of the Meiri’s writings were
only discovered recently), certainly not in the realm of halachic definition of non-Jews. It has been adopted a little more
in some quarters (in particular by Rav Kook and the Seridei Eish) and over the last 100 years or so in relation to ethical
dealings with non-Jews. See also the Maharal
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Rav Kook held that the ethically correct position is that of the Meiri. He does, however, acknowledge that most of the
poskim do not hold this way
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D2 - NON-RELIGIOUS JEWS TODAY - WHO IS A HERETIC?
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When dealing with apikorsim and mumarim, Chazal took a hard line - best to get rid of them where possible. How are
we to relate today to Jews who are entirely non-observant and non-believing? Do we treat them as any other Jew (e.g.
regarding mitzvot bein adam lechaveiro, chillul shabbat to save life etc.) or are they to be classified as apikorsim?

Other questions:-

* do we treat chilul Shabbat by non-religious Jews as shogeg or mazid
* do we give aliyot to those who break Shabbat

* do we allow a non-religious Cohen to duchan

D3 - WALKING BEHIND A WOMAN
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According to S.A. a man may not walk behind a woman but must run to the side
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Rav S.Z. Auerbach rules that this no longer applies, largely due to the different reality of women in the public arena

D4 - WOMEN TODAY - GENERAL CHARACTER ANALYSIS
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Chazal make the statement that ‘nashim da’atan kalot’. What does that mean and is it applicable today?

D5 - WOMEN'S TORAH LEARNING
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The Rambam writes that most women are not focused on learning Torah and he brings the famous line from Chazal -
teaching a daughter Torah is equivalent to teaching her ‘tiflut’
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Rav Zalman Sorotzkin writes that today women must be taught Torah. In fact leaving them uneducated by failing to
teach them Torah is equivalent to teaching ‘tiflut’! This effectively reverses the position in Chazal.
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D6 - WOMEN’S PUBLIC ROLES
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The Mishna Berura paskens that a woman can make kiddush for her husband but not for a group of other men because -
‘zila milta’ - it cheapens the mitzvah somehow. How is this to be seen in today’s society? Is it subjective or objective?

D7 - DIVORCE AND AGUNOT
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In a number of places, Chazal make the statement - ‘tov lemeitiv tan du’ - a woman would prefer to be married (even
under difficult circumstances) than remain single. Is this a sociological observation of their times or halachic reality
independent of social context?

32. This has absolutely nothing to do with the social and political status of the woman in antiquity. The chazaka is not based on
sociological factors but on a [verse] in Bereishit “and your desire shall be to your husband” ... It is not a psychological fact, it
is an existential fact ... To say that ‘tav lemeitiv tan du milemeitiv armelu’ was due to the inferior political or social status of
women at that time is simply misunderstanding the chazaka ... Not only the halachot but also the chazakot [our Sages of
blessed memory] introduced are indestructible. You must not tamper, not only with the halachot, but even with the chazakot.
For the chazakot spoke ... not upon transient psychological behavioral patterns, but on permanent ontological principles
rooted in the very depths of the metaphysical human personality, which is as changeless as the heavens above (my emphasis)

“Surrendering to the Almighty” - an address delivered by Rav J.B. Soloveitchik to the Rabbinical Council of America in Nov
1975 - printed Jewish Press Oct 16 1998, p32

Rav Soloveitchik was of the view that this principal is an existential halachic fact, not a social comment. Note - this is
NOT the only approach to ‘tov lemeitiv’ and the agguna issue

33, Objectification reaches its highest expression in the halacha. Halachais the act of seizing the subjective flow and converting it
into enduring and tangible magnitudes. It is the crystallization of the fleeting individual experience into fixed principles and
universal norms. In short, halacha is the objectifying instrument of our religious consciousness, the form-principle of the
transcendental act, the matrix in which the amorphous religious /Ay/ois cast.

Halachic Mind - Rav J.B. Soloveitchik Part IV:1 (p85)
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The principle of the objective reality of halacha is based on a mystical idea found in the Zohar that the Torah pre-existed
the world and Hashem used the Torah as a blueprint for the world. As such, Torah does not reflect the world but rather
the physical world is a reflection of the reality of Torah

D8 - BAT MiTZVAH
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The Seridei Aish here debates the merits of Bat Mitzvah in light of the changing role of women in society
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D9 - WOMEN AND KADDISH

36. Today, when Jews are battling over equality between men and women with respect to such matters as a/jyyof, if Orthodox
rabbis bar women from saying Aaddish despite the possibility of permitting it, the influence of Reform and Conservative
rabbis will thereby be strengthened. Accordingly, it is forbidden to bar women from saying Aaddish

Rav Aharon Soloveitchik - Od Yisra'el Yosef Beni Hai (Brisk Yeshiva, 1993), end sect. 32, p. 100.

D10 - ‘KavOoD HATZIBUR' AND WOMEN’S ALIYOT
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The Gemara writes that, in principle, women may be called up for aliyot to the Torah but, in practice, this is not allowed
due to kavod hatzibbur
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The is ruled in Shulchan Aruch and the Rema adds that, even according to the in principle position that women may be
given aliyot, they may not be given all the aliyot. Is the ‘in principle’ position therefore still relevant?
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The Aruch Hashulchan understands that the din of women not having an aliyah is ‘lechatchila’ due to kavod hatzibur.
What is the bedieved?
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The version of the Tosefta is that a woman counts towards the 7 aliyot but ‘we do not bring in a woman to read in public’
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The Chasdei David (R. David Pardo - 18C) which appears in a standard Gemara as a perush on the Tosefta,
understands from that wording that if a woman is mistakenly called up she must get the aliyah. In this case, bedieved, the
kavod tzibur is overruled
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Rav Ovadia Yosef quotes the Chasdei David and understands the case there to be one where there are no men who can
read so women are called instead. In a context of shechina, we are not concerned for inappropriate thoughts or pritzut.
So too in the case of the teshuva - women making bircat hagomel in public. Note: Rav Ovadia is NOT ruling here
‘lema’aseh’ on calling up women
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In this teshuva of the Maharam of Rottenberg the issue is a town of only Cohanim. He rules that the first two aliyot go to
a Cohen and the remainder to women. Since the principle of kavod hatzibur is lechatchila, this specific case of
embarrassment to a Cohen will override the lechatchila din of kavod hatzibur. Note - this is not brought down by the

poskim as halacha lema’aseh but it does give an indication of how the issue is discussed in the poskim

This raises the question of whether ‘kavod hatzibbur’ is a subjective din or an objective reality. Can the tzibur be mochel

their kavod? Does it matter how women are treated generally in society?

D11 - MEN AND WOMEN SINGING ZEMIROT
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NIIT YYD MTODN DOWI IPXI DIDUND THININD INY INTHI INY MPYSN DU NN TN INMDHNN DOUN
DN NOXD 1NN NN PN T DWW HANDNNI INNNDN DX NP ORI NT DY MTIN POV 01X NDOvN
MY GNNYND J7P9Y MON) DX JPIIMII NP NIADY MY DOWIN NI DIDUN 1D MNINIY.... DN YPNNY
TN D DOVIN PINID DY DI NOONRM D90 MPTNA DIVIN YAV PINRY MIY J0 MY 12T WTIP MY 'Y NIY
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44.

N TNY 1Y Y0 X PHN YN Y1 N
Rav Yaakov Yechiel Weinberg ruled in this famous teshuva that boys and girls in a ‘kiruv’ youth group may sing zemirot
together. In addition to bringing ‘technical’ justifications for this in halacha, he brings the argument that women today

would be very offended by being told not to sing in the zemirot

NI IMN N D"ST PIPNOTN Y X'NIN DY JAT DY DIUND 1WA 98T A0IDD YN0 PNIN IDDY NN N
YPAY ORTN HNTYA 1D PIND RV 290 M NI ONX NN 1) DN MPYN DOV N Y'Y TN DMWY
O MYYS NY' OWN XN DYLM INDTIN Y™ X"NON DY YTV 1A OPON Y OXIDN 1D TN 1) NNNNDN NN

A9N2 DY HINI,"TNNN N

45.

09 DNY 1Y YD N PHN YN YW NY
He quotes Rav Yisrael Salanter who said that to teach young women Torah would in Lita have been an outrage and the

Rav would have been fired! In Germany however it was a wonderful thing - ‘et la’asot laHashem’
We need to consider further:-

(i) the methodology of psak - how does a posek come to an answer - see shiur 6

(i) to what degree halacha lema’aseh is decided in reaction to hashkafic issues - eg pressures of heterodox innovation

(iii) the interaction of metahallachic ideas with ‘technical’ rules - see shiur 7




