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WINDS OF CHANGE
DOES HALACHA ADAPT TO MODERN TIMES?

SHIUR 4 - NISHTANE HATEVA
9932 o0

2 applications of Nishtane Hateva:-

e changes in the underlying physical reality (or at least how we perceive it)
e changes in the nature of people/society - see shiur 5

A] CHANGES IN THE UNDERLYING PHYSICAL REALITY - NISHTANE HATEVA

‘Nishtane Hateva’ - literally nature has changed - is an idea which arises in many areas of halacha. It basically posits
that there has been a fundamental change in the behavior or nature of certain physical observable phenomena. As such
Chazal were describing the facts as they existed then but the facts have clearly changed today.
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Whilst Chazal do not explicitly refer to the concept of Nishtane Hateva, they were very much aware of the change of
physical realities with the passage of time. Here they refer to the possibility during biblical times for a boy to father a
child at age 8. By the time of Chazal this had gone up to at least 9. (Note the changing realities throughout the ages of
the onset of menstruation - 15.5 in 1850 to 12.5 today)
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Here, Chazal are acutely aware of a weakening of the generations which affects their attitude to learning Torah

The expression Nishtane Hateva makes its first appearance during the Rishonim, who were forced to deal with apparent
changes in reality which, in many cases, produced a change in the halacha. The following are examples:

A1] EATING ROTTING FISH
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Chazal advised that the best time to eat certain fish was just as they are about to go off
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Tosafot advise that this does NOT apply by their day. In fact, such fish were dangerous. Tosafot compare this to the
change in medical cures given by the Gemara
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A2] CHAZAL'S MEDICAL ADVICE

The Gemara contains many examples of medical cures or procedures. The mefarshim are unanimous that today it is
forbidden to uses these cures. One reason for this is ‘nishtane hateva’ (there are other possible reasons)
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The Chavot Yair gives three reasons for not following the medical cures of Chazal - (a) we don't fully understand which
herbs and substances Chazal were referring to; (b) we don’t know the specific applications and amounts of the cures,
and (c) due to the change in nature since then

A3] COOKING FISH AND MEAT TOGETHER

INNON DY 95T NI INM..... DI VNIWN NIN I WHN WA DY )T MDD MONT 9"y NaNY 0" O n'nT 6.
PPN MOWIT IWONT ... "IN YN T PIYA MYI0N NOWIY PaAm Y1
95 M TOY RIT IWAN) PINA TONIN I2T 1D D"NT IWANT 'Y DIOND NWYN MVYYD M DY TiND) XDV ) RNV
N HIPMAN HNIBY DN NN M'YN) NI MINNIN XYPN NN

NP Y20 (DY 791) 2 PON 1910 NN DWW
The Chatam Sofer draws attention to the fact that the Rambam omits certain dinim of cooking meat and fish together,
which the Gemara took to be dangerous. The C.S. attributes this to fact that, according to the Rambam, nature had
changed. Nevertheless, we still keep these dinim under the category of MINHAG. (N.B. this may change the halachic
framework for these laws)

A4] MAYIM EMTZAIM - WASHING BETWEEN FISH AND MEAT
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The Shulchan Aruch brings a halacha to wash during a meal between meat and fish
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The Magen Avraham rules that we no longer do this due to the change in natural reality. Fish and meat are no longer so
dangerous. Now the Magen Avraham lived only 100 years after the Shulchan Aruch and it is therefore unlikely that he
understood that natured had changed during that short time. Rather, he is taking a different approach than the Shulchan
Aruch to the change of halacha due to nishtane hateva - see other examples later

A5] SALT AND BAD BREATH
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A similar case is the Shulchan Aruch’s psak from Chazal that one must eat salt after a meal to avoid bad breath and
illness
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The Magen Avraham rules that this no longer applies due to nishtane hateva
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A6] HARGASHA AT THE ONSET OF MENSTRUATION

IN NN XYY DND DY 1™ DNOM ,NIVIN DT KW YHIINY NOYID NNOX XY INNVND DYRD PR NNIN 2T 11.
NYNIIN NI IDAN NOYIAD NNMONY ,INNV NIV ;M THII

N PYO 8P 0 71 MO AYT N MY IO
The din of the Gemara, paskened by the Shulchan Aruch, is that a woman becomes niddah min haTorah only when she
feels an internal discharge from the uterus through the cervix. It was absolutely standard until a few hundred years ago
for women to feel this clearly
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Today, women generally say that they do not feel this internal discharge. Thus the onset of halachic ‘niddut’ (deoraita)
has to be established in other ways. Note that other poskim take the approach that women today DO experience a
hargasha. They are just insufficiently aware of their internal processes to recognise it as such (see Aruch Hashulchan
183:61-62). In many ways, this lack of awareness is itself a change in nature!

A7] VEST KAVUA

A woman is required to separate from her husband on the day that she expects her monthly period. In the times of
Chazal it was very common that women could predict the day and even time of day of her expected period with certainty.
Today this is no longer the case and the halachot of the separation for the ‘yom havest’ have changed accordingly
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The Shulchan Aruch, like Chazal, rules that most women have a totally fixed ‘vest’ - the time between menstruations
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The Shach rules that in his day (100 years later) most women’s fixed vest was less precise
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Contemporary poskim rule that today most women do not have a vest kavua at all

A8] ONAH IN FIRST THREE MONTHS OF PREGNANCY AND FOR 24 MONTHS WHILE NURSING
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The experience of women at the time Chazal was that they DID menstruate in first 3 months of pregnancy, but not for 24
months during nursing. Today, it is very standard that women do NOT menstruate during pregnancy (meaning that the
change in nature would result in the traditional halacha being over-stringent) but they DO menstruate during nursing
(and so the change in nature would result in the traditional halacha being over-lenient). How does that fit with the
halachot of onah, vest and when to expect a period? Whilst R. Akiva Eiger stuck to the the traditional halacha as stated
in Chazal and the Shulchan Aruch, Rav Moshe Feinstein was inclined to be stringent today with a nursing mother. Many
poskim remain stringent with pregnant women even though they normally do not see blood




)N 0NN 4 102

A9] PREMATURE BABIES
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Chazal understood (as was standard medical knowledge of their time) that a baby born at 8 months gestation was unable
to survive. However, one born at 7 months could! One could not therefore break Shabbat to save an ‘8th month’ baby
and, indeed, it was actually muktze on Shabbat
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This din is paskened in the Shulchan Aruch
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However, even in the time of Tosafot, there were poskim who tried to find halachic grounds to question this din - such as
that we could not be certain whether the baby was indeed 7th or 8th month
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The Chazon Ish rules that in our day the facts have clearly changed. Babies born at 36 weeks have a 95% survival rate
and it is certainly obligatory to break Shabbat to save them
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Rav Wosner writes that the invention of incubation for babies as also radically changed the circumstances and thus the
halacha
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This is also the psak of the Shemirat Shabbat. The Minchat Yitzchak (4:123:19-20) rules that this is not actually a case of
shinui hateva. Rather, even though eight-month babies are inherently less viable than others, modern medical care can
help those babies survive. This is subtly but critically different.
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A10] YIBUM
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One practical application of this debate is whether an ‘S8th month’ fetus will exempt the mother from Yibum. The
Shulchan Aruch rules that if such a baby was born and then dies, it does NOT exempt the mother from Yibum. The Rema

disagrees and DOES exempt the mother due to Nishtane Hateva and the fact that ‘8th month’ babies survive
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The Rema is supported by a teshuva of the Rashbash (Rav Shimon ben Shlomo Duran - 15C)
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However, others take a stricter line and uphold the din of the Shulach Aruch to render a woman obligated in chalitza

(which may be difficult if not impossible)

A11] PREGNANCY FROM FIRST RELATIONS

NNYNI NN NIAYNN NYUN PR NN

26.

A9 mp

Chazal state that a woman may not become pregnant from her first marital relations
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Poskim debate to what extent Chazal were giving a general rule or do we say Nishtane Hateva. NB the commentators

list women in Tanach who DID become pregnant from first relations - Hagar, Lot’s daughters, Leah, Tamar
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A12] BRIT MILAH

Chazal considered that washing a baby before and after brit mila in hot water was essential to the baby’s well-being to
the extent that one was require to break Shabbat to prepare hot water
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The S.A. rules that by his time, babies did not seem to need this so it is not permitted to break Shabbat to heat the water

A13] SAKANAT EVER ON SHABBAT
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The medical implications of ‘sakanat ever’ - loss of a limb - appear to be different today to former times. The halacha
was very clear that loss of a limb alone (other than an eye) did not constitute pikuach nefesh which justified breaking
Shabbat deoraita through a Jew. The TZzitz Eliezer here rules that today the circumstances have changed

A14] SHIURIM TODAY - EGGS VS FINGERS

A15] METzZITZA
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Metzitza is a part of the Milah process, according to Chazal, and here in the Rambam, to avoid illness in the baby
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The Maharam Shik rejects 19C medical advice that Metzitza is no longer necessary on the grounds that (i) it is halacha
leMoshe MiSinai and (b) Chazal were more ‘machmir’ than the doctors when it comes to danger and (iii) Chazal’s
knowledge is deeper in the matter. See also Rav David Karliner (She’elas David, no. 1), who distinguishes between
halachot based on tradition or derived from Torah verses, which may not be changed, as opposed to halachot that
Chazal derived from the nature they knew, which may be subject to change

NOTE: other areas relating to potential danger where current physical nature seems to have changed but the halacha
remains firmly as ruled by Chazal include - (i) brit mila for some babies who are yellow but the doctors say would be
safe to perform mila on; (ii) certain illnesses which Chazal felt warrented breaking Shabbat but which current doctors
do not consider to be life-threatening
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A16] SIMANEI TREIFUT
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Rav Moshe Feinstein stresses that the the apparent change in reality - that a treifa can now survive - will not result in a
change in the halacha, since the details were given at Sinai

A17] COWS GIVING BIRTH IN THE FIRST TWO YEARS
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Chazal understood that a cow cannot give birth in its first two years
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Tosafot states that this no longer seemed to be the case in their time

A18] BOVINE ANATOMY
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Similarly, the middle lobe of the cow’s lung which the gemara records as a rarity and only in certain beasts, appears to
be a standard anatomical feature by the time of Tosafot

A19] ANIMAL GESTATION
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Chazal list gestattion periods for various animals well in excess of those seen today eg a money in 3 years and a snake in
7. Some suggest Nishtane Hateva as a response

A19] MALE ANATOMY
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Chazal understood that semen and urine were carried by separate vessels
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38.

14. [Urine is toxic to sperm and constant exposure may well result in
ongoing infertility. However, it is not clear what phenomenon the
Gemara is referring to physiologically.] The Gemara in Yevamos (75b,
end, with Rashi) seems to say that there are two different vessels in the
male member, one that carries urine and one that carries semen. The
Gemara there relates that the semen tube of a certain man became
clogged and he discharged his semen through the urine tube. Chazon Ish
(Even HaEzer 12:7) notes that in contemporary times the anatomy of the
male member is different than described in the Gemara. [Modern medi-
cine has found that there is one tube — the urethra — that carries urine
beginning from the bladder, and that carries semen from the middle of
the prostate, and then extends from within the body into the male
member until its tip.] Chazon Ish states that nature has changed since
Talmudic times: Our anatomy is different than their anatomy. He men-
tions that a modern work on urological surgery notes a certain degree of
possible anatomical varjation between different times and places.

However, Responsa Cheshev HoEphod (2:8) expresses astonishment
that this dramatic change in human anatomy would take place. He also
cites a Mishnah in Mikuaos (8:4) that indicates there iz only one tube for
both semen and urine, at least at the tip of the member (see Rambam
Commentary ad loc. and Rashi to Chullin 24b5ww35 i1 ). Cheshev
HaEphod therefore explains our Gemara in consonance with modern
anatomy. For more on this topic, see comments of R’ Shiomo Zalman
Auerbach cited in Nishmas Avraham, Even HaEzer p. 40 and Hishtanus
HaTivi’im B’Halachah pp. 64-65 with comments of R’ Zalman
Nechemiah Goldberg.

Schottenstein Gemara - Bechorot 44b n14

Modern poskim are split as to wether it is reasonable to say Nishtane Hateva even in this

B] CHANGES IN THE UNDERLYING SPIRITUAL REALITY

B1] DREAMS
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The Shulchan Aruch Harav (Alter Rebbe of Lubavitch - 19C) rules that, just as the medical cures of Chazal have now
changed, so too have the dream interpretations. Presumably, this is in light of our changed spiritual reality

B2] RUACH RAH
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Tosafot brings that many of the warnings in Chazal due to Ruach Rah and spiritual negativity no longer apply, just like
uncovered liquids and ‘pairs’ (which bring bad mazal)

PP TN DY MTIMN PRT NIV M0 YIN XIT YNIWN NDN DN 1D PN XD 9" IPATT 41.

29590 3 PI9 MUY NNYaY MHN MYN oNd

Similarly, the Rambam does not bring the halacha to wash hands three times on getting up in the morning, even though
this appears in Chazal. The Lechem Mishne explains that he was not concerned that Ruach Rah exists now amongst us.
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(This assumes that the Rambam would give credence to it EVER having existed, which is not so clear!) Note also the
comments of the Vilna Gaon after the martyrdom of Avraham b. Avraham, the Ger Tzeddek of Vilna

42.
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R. Yaakov Kaminetzky suggested that the spiritual realty of the time can change with the prevailing spiritual climate.

Thus, in the time of Chazal it could be that demons and spiritual negative forces DID exist.

The drop in spiritual

connection by the time of the Rambam meant that they did not! (The re-connection with kabbalistic thought could thus

have brought back this spiritual reality).

Further reading

1) R. Neriah Gutal, Sefer Hishtanut Hateva'im
2) R. Dr. Avraham Steinberg, Encyclopedia Hilkhatit Refuit, s.v. Hishtanut Hateva'im

3) http://torahandscience.blogspot.com/- comprehensive collection of primary source material
4) D. Cohen, “Shinuy Hateva: An Analysis of the Halachic Process,” Journal of Halacha and Contemporary Society

31(Spring 1996)

5) Or Yisrael (Monsey) 2:2 (Tevet 5757) — series of articles on fish parasites and the kashrus of fish
6) Shlomo Sternberg book review and exchange of letters in BD'D Journal issues 4, 6, and 7.
7) http://www.yeshiva.org.il/wiki on ©yavn nnvn

The sefer Hishtanut Hateva lists seven criteria that must be carefully examined before changing the halacha in a case of

Nishtane Hateva:-

1) Is the halacha min haTorah, Halacha LeMoshe Misinai, Derabanan?

2) Is there sakanah (danger) involved?

3) Is the modern change a complete one?

4) Do all poskim accept the change?
5) Is the change limited in scope?

6) Has the change been thoroughly investigated?

7) Is there any likelihood of a reversal?




