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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

112 - MIDRASH AS A SOURCE OF HALACHA
OU ISRAEL CENTER - WINTER 2019

A] WHAT IS MIDRASH?

* Midrash - any teaching derived from a verse of Torah Shebichtav.

e Mishna - halachic detail or principles NOT usually specifically linked with a verse.

» Midrash Halacha - halachic detail or principles so derived from a verse.

* Midrash Agadda - anon-halachic concept so derived from a verse and then expounded upon.

* Aggada(ta) - a general term applied to all non-halachic passages found in Chazal, often specifically those included in

the Bavli. Aggadata need NOT be derived specifically from a verse. Midrash Aggada is a subset of Aggada.!

B] MIDRASH AS A SOURCE OF HASHKAFA

1. The purview of Aggadata, on the other hand, is the Jewish world of ideas. Primarily it deals with the principles of faith, the
philosophy, and the ethical ideas of Judaism. In addition it includes all those interpretations of Biblical verses and stories
which are unrelated to Halacha expositions of the importance of the mitzvos and the rewards and punishments that they
entail; stories from the lives of the righteous, lessons in character training and even, sometimes, what appears to be practical
advice on worldly matters such as business and personal health

Rav Aharon Feldman, The Juggler and the King - An Overview of Aggadata p. xx
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Chazal stress that Midrash is a window into developing a relationship with and recognition of God.
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The ‘apple tree’ is a mashal for a place of arousal and love of God. Midrashim have that ‘reiach/ruach’ and give
‘ta’am’ - taste and meaning.
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Halacha is a key source of wisdom and intellectual development. As such, it is an incredibly powerful tool, but it does
not necessarily build the person internally. For that they need midrash - a window into the creative, imaginative, rich
and more holistic world of hashkafa.
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Chazal see the study of aggadata as part of the development of our ‘bina’ as opposed to ‘chochma’.

1. N.B. Aggada and Midrash Aggada are often colloquially called simply ‘Midrash(im)’ as in ‘The Midrash Says’ books. This is technically incorrect.
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6. Halakhah represents the strength to shape one’s life according to a fixed pattern; it is a form-giving force. Aggadah is the expression
of man’s ceaseless striving that often defies all limitations. Halakhah is the rationalization and schematization of living; it defines,
specifies, sets measure and limit, placing life into an exact system.

Aggadah deals with man’s ineffable relations to God, to other men, and to the world. Halakhah deals with details, with each
commandment separately; aggadah with the whole of life, with the totality of religious life. Halakhah deals with the law; aggadah
with the meaning of the law. Halakhah deals with subjects that can be expressed literally; aggadah introduces us to a realm that
lies beyond the range of expression. Halakhah teaches us how to perform common acts; aggadah tells us how to participate in the
eternal drama. Halakhah gives us knowledge; aggadah gives us aspiration.

Halakhah gives us the norms for action; aggadah, the vision of the ends of living. Halakhah prescribes, aggadah suggests; halakhah
decrees, aggadah inspires; halakhah is definite; aggadah is allusive.

When Isaac blessed Jacob he said: " God give thee the dew of heaven, the fat of the earth, and plenty of corn and wine" (Genesis
27:28). Remarked the Midrash (an early Rabbinic commentary on Scripture): "Dew of heaven is Scripture, the fat of the earth is
mishnabh (the first compendium of Jewish case law), corn is halakhah, wine is aggadah."

Halakhah, by necessity, treats with the laws in the abstract, regardless of the totality of the person. It is aggadah that keeps on
reminding that the purpose of performance is to transform the performer, that the purpose of observance is to train us in achieving
spiritual ends....

To maintain that the essence of Judaism consists exclusively of halakhah is as erroneous as to maintain that the essence of Judaism
consists exclusively of aggadah. The interrelationship of halakhah and aggadah is the very heart of Judaism. Halakhah without
aggadah is dead, aggadah without halakhah is wild.

Halakhah thinks in the category of quantity; aggadah is the category of quality. Aggadah maintains that he who saves one human
life is as if he had saved all mankind. In the eyes of him whose first category is the category of quantity, one man is less than two
men, but in the eyes of God one life is worth as much as all of life. Halakhah speaks of the estimable and measurable dimensions of
our deeds, informing us how much we must perform in order to fulfill our duty, about the size, capacity, or content of the doer and
the deed. Aggadah deals with the immeasurable, inward aspect of living, telling us how we must think and feel; how rather than how
much we must do to fulfill our duty; the manner, not only the content, is important.

To reduce Judaism to law, to halakhah, is to dim its light, to pervert its essence and to kill its spirit. We have a legacy of aggadah
together with a system of halakhah, and although, because of a variety of reasons, that legacy was frequently overlooked and
aggadah became subservient to halakhah, halakhah is ultimately dependent upon aggadah. Halakhah, the rationalization of living,
is not only forced to employ elements that are themselves unreasoned, its ultimate authority depends upon aggadah. For what is
the basis of halakhah? The event at Sinai, the mystery of revelation, belongs to the sphere of aggadah. Thus while the content of
halakhah is subject to its own reasoning, its authority is derived from aggadah....

To reduce Judaism to inwardness, to aggadabh, is to blot out its light, to dissolve its essence and to destroy its reality. Indeed, the
surest way to forfeit aggadah is to abolish halakhah. They can only survive in symbiosis. Without halakhah, aggadah loses its
substance, its character, its source of inspiration, its security against becoming secularized.

By inwardness alone we do not come close to God. The purest intentions, the finest sense of devotion, the noblest spiritual
aspirations are fatuous when not realized in action. Spiritualism is a way for angels, not for man. There is only one function that can
take place without the aid of external means: dreaming. When dreaming, man is almost detached from concrete reality. Yet spiritual
life is not a dream and is in constant need of action. Action is the verification of the spirit. Does friendship consist of mere emotion?
Of indulgence in feeling? Is it not always in need of tangible, material means of expression? The life of the spirit too needs concrete
actions for its actualization. The body must not be left alone; the spirit must be fulfilled in the flesh. The spirit is decisive; but it is
life, all of life, where the spirit is at stake. To consecrate our tongue and our hands we need extraordinary means of pedagogy.

Itis impossible to decide whether in Judaism supremacy belongs to halakhah or to aggadah, to the lawgiver or to the Psalmist. The
rabbis may have sensed the problem. "Rav said: The world was created for the sake of David, so that he might sing hymns and
psalms to God. Samuel said: The world was created for the sake of Moses, so that he might receive the Torah" (Sanhedrin 98b)....

There is no halakhah without aggadah, and no aggadah without halakhah. We must neither disparage the body nor sacrifice the
spirit. The body is the discipline, the pattern, the law; the spirit is inner devotion, spontaneity, freedom. The body without the spirit is
a corpse; the spirit without the body is a ghost. Thus a mitzvah is both a discipline and an inspiration, an act of obedience and an
experience of joy, a yoke and a prerogative. Our task is to learn how to maintain a harmony between the demands of halakhah and
the spirit of aggadah.

Rabbi Abraham Joshua Heschel, Between God and Man’

2. See also the famous essay by Haim Nachman Bialik - Halachah and Aggadah, which begins: “Halacha wears a frown, Aggadah a smile ...” - available at
https://www.academia.edu/2235210/Bialik_Halacha_and_Aggadah
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C] LEARNING HALACHA FROM MIDRASH - APPLICATIONS

» We have looked in previous shiurim at Midrashim as a source for philosophy and hashkafa. This is certainly how they are viewed by
most of the commentators3. But could they ever be used as a source of halacha?
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The Gemara includes an aggadic explanation of Dina’s name. Leah was originally pregnant with another boy but
prayed that she should instead bear a girl, so that Rachel should have at least 2 boys out of the 12 tribes. As a result of
Leah’s prayers, the gender of her embryo was changed and she had a girl.
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However, the version of this midrash in the Targum Yonatan is critically different. The Targum understands that Yosef
was originally in Leah’s womb and Dina was in Rachel’s womb and the embryos were switched in utero! There appears
to be’ no question that Rachel is subsequently considered Yosef’s mother for all purposes. This source is therefore
suggested as a proof that the halachic mother is determined by birth and not conception.
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Esther had no father or mother. Chazal explain that her mother died in childbirth. Rashi understands from this that she
was never able to be called a ‘mother’. Hence, motherhood begins at birth.

C2] SLEEPING WITH THE ENEMY TO SAVE MULTIPLE LIVES
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3. Many of whom see in the aggadata deep philosophical or mystical/kabbalistic meanings.

4. In fact, the position is not so straightforwards! The idea that Dina was originally Rachel’s child is used by some commentators to explain the tradition in Chazal that Shimon married
Dina. Ifindeed Dina was really Rachel’s child, this would make her Shimon’s paternal half-sister and permitted as a Noachide (see Moshav Zekeinim and Perush HaTur Ha’Aruch to
Bereishit 46:10). This in turn opens up the significant question as to whether the Avot were ‘Jewish’ or Noachides, one of the main theses of Sefer Parashat Derachim.

To download more source sheets and audio shiurim visit www.rabbimanning.com




5779 - )0 ONIAN  rabbi@rabbimanning.com 4 “'oa

YMTANY DV - MIT7IN ON7IN TWNI) NI - PYIYY , DN - PYIY TY DM DY 992w PN NTI XYW NAN Y DN 14,
TN TN T2 NIN 12N

a0 AN
Chazal learn in a Midrash that Esther was married to Mordechai. As such, when she was called by the king this was
effectively ‘rape’ and did not prohibit her to her husband. However, when she initiated a relationship with the king to
save the Jewish people, this was a voluntary act of adultery, and though it was the correct thing to do, it resulted in her
being prohibited to rejoin Mordechai.
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The Nodeh BeYehuda was faced with the case of a group of people kidnapped and due to be murdered by highwaymen.
One of the married women slept with the leader to secure their release and a local Rabbi ruled that she had (a) done the
right thing but (b) was now forbidden to remain married to her husband. He derived this from the midrash of Esther
being willing to submit to Achashverosh to save the Jewish people, even though married to Mordechai’.

D] THE PRINCIPLE - WE DO NOT LEARN HALACHA FROM MIDRASH
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The Yerushalmi appears to rule that one may only learn halacha from the Talmud and not from Midrashim.®
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Tosafot asks why Mordechai could not have divorced Esther to avoid the entire halachic problem of her approaching the
king! He answers that the divorce (requiring witnesses) would have made the matter far too public and ruined the plan.
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The Rashba rejects this answer of Tosafot since, on a Torah level the witnesses were not necessary’! His conclusion is
that one cannot ask halachic questions on aggadic material.

5. In2010 R’ Ari Chwat caused headlines in the wider press when he raised the halachic issues surrounding the ‘honey-trap’ - whether Israeli spies could seduce people and engage in
sexual relationships with them in order to illicit intelligence information which could help the country and save many lives. See Rabbi Chwat's full essay at
http://www.zomet.org.il/? CategorylD=266&ArticlelD=639 . In this article he also raises and debates many of the central issues surrounding ‘aveira lishma’.

6. For a broader discussion of the use of Midrashic sources in halacha see Rabbi Immanuel Bernstein, Leaming Halacha from Aggadah, The Journal of Halacha and Contemporary
Society Number LXX (Fall 2015) p47. Much of the material in this source sheet was taken from that article.

7. Although Tosafot may disagree with this position - see lyun Yaakov ibid.
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The Maharal clarifies that, whilst Midrashim are certainly a part of Torah MiSinai’, they are not to be used as a source
for halacha since they speak with multiple voices’ and in terms which do not have the clear-cut clarity of halachic
discourse. The critical analysis of halachic psak - with penetrating questions and answers - is not the method or
language of aggadata.
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This position that one cannot learn halacha from midrash is quoted by many later commentators.

E] THE EXCEPTIONS - WE DO SOMETIMES LEARN HALACHA FROM MIDRASH

E1] WHEN IT DOES NOT CONTRADICT THE TALMUD
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R’ Akiva Eiger quotes a Pri Chadash who qualifies the basic principle. We do not rule in a known halachic issue
according to the view of the Aggadata, BUT in areas in which the classic Talmudic sources are not definitive, we may
turn to Midrashic"’ sources."
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R’ Ovadia Yosef lists many other commentators who DO learn halachic issues from Midrashim and quotes Rabbeinu
Tam that one may rule like the Midrash when it is not contradicted by the Gemara. Indeed, Rabbeinu Tam adds that
many of our minhagim are based on Midrashim.

8. With all the complexity that this concept implies, in terms of the origins and development of different aspects of Torah - see
https://rabbimanning.com/index.php/audio-shiurim/halacha/mekorot-hatorah/

9. The Maharal implies that, when it comes to halacha, there are not multiple truths but one truth. This is itself the subject of a major debate. For more on this see
https://rabbimanning.com/index.php/audio-shiurim/halacha/mekorot-hatorah/- shiurim 22 and 23.

10. Some later authorities bring a proof from the original sources in the Yerushalmi which lists Aggada together with Tosefta. Just as we may rule like the Tosefta in the absence of a
Talmudic source to the contrary, so too perhaps we may do the same with Midrash. Others reject the comparison. See the Node BeYehuda quoted above.

11. Indeed Tosafot Sanhedrin 74b s.v. veha uses the Midrash about Esther quoted about to prove that consensual relations between a married woman and a non-Jewish partner is also
considered adultery in halacha.
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Minhagim based on Midrashim include:
* blowing the shofar during Elult2
* reciting Baruch Shem Kevod Malchuto out loud on Yom Kippur?3

E2] WHEN IT DOES NOT CONTRADICT ‘SEVARA’
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The Shevut Ya’akov (18C Prague) adds that the Midrash must also accord with ‘sevara’ to be incorporated into halacha.

R. Reischer was asked* whether someone who kills unintentionally sinner is considered a rasha in halacha?
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The Gemara appears to clearly relate that an unintentional killer IS considered a rasha. However, R. Reischer rejects
this source on the basis that we do not rule halacha from aggada.
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However, the Rema rules in Shulchan Aruch that someone who merely lifts their hand to hit another is considered to be a
rasha and is invalid to give evidence
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This is learnt from a famous Midrash on how Moshe speak to the Jew hitting the other Jew in Egypt!

Some commentators suggest that the difference between the cases is that there is a sevara that someone who raises their fist is a
rasha, but sevara does not imply that someone who kills unintentionally should be considered to be a rasha.1s

E3] MIDRASH INCLUDED IN THE TALMUD vs MIDRASH IN OTHER SEFARIM
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Here, the Rosh is commenting on the question of releasing a vow not in the presence of the person to whom it was made.
He quotes a Midrash in Gemara Sotah dealing with Yosef and Paro, and insists that, since it is included in the Shas’ it
must have halachic relevance"’.

12. Based on Pirkei d'R. Eliezer ch 46 which says that the shofar was sounded when Moshe went up Har Sinai on Rosh Chodesh Elul to receive the Torah.

13. Based on Devarim Rabba 2:36 that Moshe took this phrase from the melachim and thus we whisper it so as not to arouse criticism, except on Yom Kippur when we are like
melachim.

14. Shu't Shevut Yaakov 3:147

15. Although the sevara could be argued the other way too - the unintentional killer actually killed someone, which could be considered far worse!

16. There is a parallel discussion concerning purportedly halachic statements found in the Midrash. Here too many authorities will not rely on them at all. Others will not rely on them
when they contradict the conclusions of the Talmudic discussion. See the article of R. Bernstein ob cit for more details.

17. This introduces a distinction between the Aggadic Midrash included in the Gemarot and those only found in other Midrashic sources (eg Midrash Rabba). Such a distinction is found
previously in the Geonim. Rav Hai Gaon states 12 yap) N> 1110 N0 NN MndNa yapivw nn D5 - see V"D N'D "D T NN DI TN

To download more source sheets and audio shiurim visit www.rabbimanning.com




5779 - )0 ONIAN  rabbi@rabbimanning.com 7 “'oa

DX ML ONIAX N OYIAPN KXP NIT RIPIVIP NN PRIN ,NXNPADA IPIIN NP N NTN XIOT H>ynwn pn» 1y 29,
P9) NN NONT NP RTWY ,/MNOUND MLNRYY YD) WM ,IINND OIXMNIN I TN ,RYID MIPRT XIMIT OPN 1D MTM
ITINT NIOYD OPITND DA RNIIN NOTYT NPNYT INDIT 12 N'IT INMATT XIMOVIP YTNA 1D TIXOND 20 N NOP N2

JYNINAI NI
Some of the most esoteric Midrashim are those in Bava Batra, often known as the Aggadot of Rabba bar Bar Chana.
Here the Gemara tell of a deep sea dive to recover a precious chest which a bat kol calls the chest of the wife of R.
Chanina ben Dosa, which will in the future contain the techelet for the tzaddikim in the world to come!
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The Rosh uses this highly symbolic Aggadata as proof that women are permitted to tie tzitzit!
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The Shulchan Aruch rules that the mitzva of learning Torah overrides the mitzva of honoring parents.
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This is based on a famous Midrash concerning the 14 years that Yaakov remained in Yeshivat Shem V’Ever.

F] MODERN HASHKAFIC/HALACHIC APPLICATION - THE 3 OATHS
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Shir Hashirim, which relates the intense love between God and the Jewish people, contains three ‘oaths’, each with
similar wording, that the Jews would not arouse the love of God too soon, before He really desires it.
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Chazal understood these 3 oaths to be: (i) a promise by the Jews not to rebel against the non-Jewish exile; (ii) a promise
by the Jews not to ‘go over the wall’ i.e. take back E.Y. from the non-Jews, and (iii) a promise by the non-Jews not to
oppress the Jews too severely.
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But other Midrashim seem to contradict this. Reish Lakish here bemoans the fact the Jews missed the opportunity to
move to E.Y en masse (‘like a wall’) when permitted to do so in Second Temple times.

To download more source sheets and audio shiurim visit www.rabbimanning.com




5779 - )0 ONIAN  rabbi@rabbimanning.com 8 “'oa

Some groups, particularly the Satmar Chassidim, have declared the mass aliya of the last 100 years to E.Y. and the establishment of a
State to be a violation of these oaths and therefore a serious aveira. A number of responses have been made to this position. Rav
Shlomo Aviner in a detailed analysis8 of this issue gives 13 answers, including;-

(i) This Chazal is an aggadata and is not meant to have halachic implications. It is not ruled in halacha by the Rambam, Shulchan
Aruch or other classical halachic works. The message being communicated here by Chazal is certainly important and must be
understood, but it is not appropriate to apply it to practical halachic decision making.

(i) The Maharal'® explains that the oaths were not ‘promises’ but rather expressions of reality and an unchanging fact of life. God is
telling the Jews not to go back to E.Y. too soon or their attempt will be futile - nature will defeat them. Now that nature is clearly ‘on our
side’ again, this former reality has now fallen away.

(iii) The non-Jews broke their oath in the excessive persecutions of the 20th Century. The oaths have therefore been nullified.

(iv) We did not take E.Y. from the non-Jews - they gave it to us in the Balfour Declaration, San Remo conference, UN Partition Plan etc.
Therefore we have not violated anything.2> This position was famously stated by the Meshech Chochma - R’ Simcha HaCohen of
Dvinsk.

(v) Ascending in stages is not considered to be ‘like a Wall'.

(vi) The ‘Wall’ only related to Bavel.

(vii) The ‘Wall’ only relates to building the Temple.

G] DANGERS OF LEARNING AND TEACHING AGGADATA?
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Some of Chazal avoided learning Aggadata completely!

Y HOMITY NDYYD2ID XD DTN TNHOD NOW OMIANND YT NNDN IR DTN JAON DD IR I 12) YNN ONINIY 119 39.
1017172 ITHORYTIN NN NNN OV M)

71799 DN NIVN (KIDN) POV TdN
Others were very nervous to teach it to those whom they felt under-educated.
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Sefer Chasidim (12/13C Germany) rules that one should NOT teach Midrashim to children or the uneducated.

I0H JEMY 195D OD HID DEITD DO YMIED 1B I3 HNPD OO - 3NN N7 ENDS NHI B33 DENTD D HPTH 3pWO .. 41.

DY D1 1IPIZY 13T DD TP PEI HID ©HY DELN T B3N HINID W BT 9321 ,I0D IS DIE TIND HN DTIHD 1ED

..... IMHND Sp3 35 5D WY H3 IEH PPPNH O3 MIZEDN LN INHND HD3 11D DD BIEDD 937> IEBH Ik PSP P3N M1

MH DEMED N7 £1B5 MHI DHPDE BITH DEITPD PPINEY DD PITIO 1PV 01393 DENTD I1H DTIHD 3P0 I H5M)

905 D3PN 1D 195 I NP WT PTE 17D OWITD DEIT DIES DD 31 DM WED B 13N 1 DL 0L S3pn
SPWED D

299 Y90 1 PON AT N
The same concerns are echoed by the Radvaz (16C Spain/N. Africa).

18. 'Like a Wall’ - see http://hirhurim.blogspot.co.il/2005/09/kuntres-she-lo-yaalu-ke-homah.html and subsequent posts in that series.
19. Netzach Yisrael Chap 24.
20. How would this argument apply to the lands conquered after the 6 Day War?
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