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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

93 - THE POISONED SANDWICH AND 'PROPORTIONAL RESPONSE’
OU ISRAEL CENTER - SUMMER 2018

A] BACKGROUND

1. Some time ago an incident occurred involving a socially inept American student who became the butt of his classmates’
derisive behavior. Matters reached a point at which one of the tormentors regularly invaded the oppressed student’s
knapsack, stole the sandwich the latter had prepared for lunch and proceeded to eat it himself. Endeavors to enlist the aid of
fellow classmates in order to identify the thief or to prevail upon him to put an end to the practice were of no avail. Finally, the
victim, who excelled academically as a chemistry student, took matters into his own hands and proceeded one day to lace his
sandwich with a poison. In the midst of an afternoon lecture one of the members of the class became violently ill. In the
course of the ensuing tumult the victimized student revealed what he had done explaining that he had resorted to poisoning
the sandwich in order to establish the identity of the thief. Thereupon the rightful owner of the sandwich administrated an
already prepared antidote to counter the effect of what otherwise would have been a lethal poison

The Case of The Poisoned Sandwich, R. J. David Bleich - Tradition 41:3 (2008) p 49'

* Many years later, one of the Jewish children who had witnessed that episode was by then a senior physician in Israel and attended
seminars conducted for physicians by R. Yitzchak Zilberstein2 of Bnei Brak. He asked R. Zilberstein what the halachic analysis of such
a case would be. His response was: 'm1% YW 1NVIYIN’ - 9292 ¥> MISH 9N YD P9 ND

* This started a heated halachic debate on the merits of such a response. In a one-line response by R. Chaim Kanievsky in Pa‘amei
Yaakov no. 44 (Kislev 5760), he stated that R. Zilberstein's position was legitimate3. He later confirmed that if a thief was gaining
entry into a building by a rope, it was legitimate to replace the rope with a weaker one which would snap, causing the burglar to fall and
injure himself.

noRY

Ly y AMARA MW o¥n Sw Dpn N2 0TpYD XD 0l WK
AWKI NYYANN [yeme aom et v by mmpa T oIR
AoDR NThNY Temwnn oYM YY ymp KT ownt uY 1w 2T
nX M Sya Pnd eeb T nosmit T M RNT P 0
Jerw yneY 2T oM wmn mays .mbp o ovRwm ovbman
v ooy YB3 ompnn DMK pnm K oMo Ynn Sy oanympm
Dwp Sann ypph
ITAN KT OKT,NOK DXKY 2733 Mwyy et Svab anm o oxe
2P nx and nbwb

vhnm omn uen W Yy pad avm mun e aw pax .
AKNOT owY by oMY ML TIYRA Dpmy nmma 1enb

7P My’ 35 anm o .wp Yamm nwd Y190 anme o

Y YD 'N NINN F0IYH
Rav Tzvi Spitz in his sefer Mishpetei HaTorah raises a similar question on the extent to which homeowners can
‘booby-trap’ their own homes to cause harm to burglars!

1. Available athttp://traditionarchive.org/news/_pdfs/49-86%20Bleich.pdf
2. Born 1934. Av Bet Din and Rav of Mayanei HaYeshua Hospital in Bnei Brak. Son-in-law of Rav Eliashiv and brother-in-law of Rav Chaim Kanievsky.
3. "D M1 OPH v
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B] CIVIL LAW*

3. ONE IN 20 HOUSEHOLDERS SET BOOBY TRAPS FOR BURGLARS

A million homes in Britain contain booby traps and snares designed to catch burglars, according to a survey. One in 20
householders admit they have rigged devices to halt a burglar. However, the homeowners themselves risk jail as it is illegal to
set a trap to injure or kill an intruder. The figures from insurance firm Direct Line reveal the measures people will go to protect
their property. Common booby traps include holes in floorboards, loose stairs, hidden trip wires, garden pits and even plant
pots or ornaments attached to hidden strings. According to the Crown Prosecution Service, a householder who "knew of an
intended intruder and set a trap to hurt or kill them rather than involve the police would be acting with very excessive and
gratuitous force and could be prosecuted." In extreme cases, some property owners who have been repeatedly burgled have
illegally set traps involving nail bombs or shotguns.

The Telegraph (UK) 05 May 2009

4, BOOBY TRAPS ARE ILLEGAL

Perhaps the most important reason to avoid an attempt to trap a burglar is the fact that it is illegal. A booby trap may be
defined as any concealed or camouflaged device designed to cause bodily injury when triggered by any action of a person
making contact with the device. This term includes guns, ammunition, or explosive devices attached to trip wires or other
triggering mechanisms, sharpened stakes, nails, spikes, electrical devices, lines or wires with hooks attached, and devices for
the production of toxic fumes or gases.

While it's a commonly held belief that you can act in self-defense if an intruder enters your home, it’s a frequent occurrence
that people who do just that find themselves facing legal action. In essence, if you set-up such a trap to protect your property
from intruders, you will be liable for any injury or death even to an unwanted intruder such as a burglar.

Protect America - Why You Shouldn’t Set Traps for Burglars - November 6 2014

C] HALACHA - LIABILITY IN THE HUMAN AND IN THE HEAVENLY COURT
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The Mishna rules 3 halachot: (i) If someone brought food into another person’s yard without permission, if the yard
owner’s animals ate the food, the owner is exempt. (ii) If the food damaged the animals, the owner of the food is liable!
(iii) If the food was brought in with permission, the owner of the yard is liable for the loss of the food.
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The Gemara explains that when the Mishna ruled that if the food damaged the animals, the owner of the food is liable,

this is only if the animal slips on it and is injured. But if the animal ATE the food and became sick, the owner of the food
is not liable since owner of the animal should have stopped it eating the food. The Gemara concludes that the owner of
the food is indeed not liable in court (even if the food is poisonous) but they ARE liable morally at the hands of Heaven!

937 MY HI3N PIOON3C 1D - HPDL WD H3H .. IM5N I3HE IO IEDT MNWD 957 LIPS PH - YINN KOV NY N 7.
193 370P9Y I WHY WP ,PIne
oY Maon

Tosafot explain why the owner of the food is not liable if the animals are injured by eating the the food. It is not because
the damage was ‘unexpected’. On the contrary, it is predictable that the animals would eat the food. Rather, since the
animal willingly intervenes to eat the food, it brings the damage on itself and the owner of the food is not liable.

4. Rabbi Bleich address the US and UK legal positions in his article op cit.
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D] GRAMA - INDIRECT HARM
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The halacha distinguishes between direct and indirect’ damages. If a person murders directly, they are considered to be
a murderer and are punishable in the human court. If however someone procures or causes the murder, they are STILL
considered (morally and in the eyes of Heaven) to be a murderer but are not liable in the human court.

* Accordingly, even if the person indirectly causing harm is NOT liable in Beit Din, why are they not liable in the Heavenly Court!?

* Rav Zilberstein and Rav Kanievsky’s response is that (i) the animals have a right to be present in the yard but the burglar has NO right
to be in the home; (ii) the human being has intelligence which the animal does not - this exempts the owner from liability even in the
Heavenly Court; (jii) If a person placed a sign ‘Beware of the Dog’, he would certainly NOT be liable if a burglar is bitten by the dog. The
mitzvah ‘Do Not Steal’ is no less of a ‘sign’.

* As such, Rav Zilberstein appears to permit the homeowner to do whatever they wish on their own property to deter theft, even if it
causes harm to the thief!

E] 'PROPORTIONATE HARM’ IN RESPONSE TO VIOLENCE OR THEFT
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In this case, one of the Tannaim suspected a guest of being a thief and booby-trapped his house! The guest WAS a thief
and ended up falling and breaking his neck!’
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The Gemara recounts another story of how a group of Tannaim were robbed of all their money by an innkeeper. By a
clever plan they tricked the innkeeper’s wife into returning the money but when he found out, he killed her in anger!!

* These Rabbis are not criticized for this, even though the indirect outcome of their plan was disproportionate to the (significant) loss.
* When it comes to direct intervention, would a degree of proportionality” be necessary?
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The Torah raises the case of a burglar ‘haba bemachteret’ and allows the householder to fight back, even if the thief is
killed, unless it is totally clear to the householder that the thief would not be violent.

5. The halacha is normally that ‘grama benezikin patur’.
6. Rav Zilberstein uses this Gemara as a proof for his position that one may do whatever you wants on your own property. In fact, it seems from the story that the intention was NOT to
harm to thief, but to prevent the theft - see below for the analysis of R. Shlomo Zalman Auerbach.
7. Note that there are different rationales for the concept of proportionality in self-defense:- (i) ‘My Right to Life’ - may justify less proportionality; (i) ‘The Attackers Responsibility’ - will
require more proportionality; (iii) ‘The Lesser Evil’ - will require exact proportionality.
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* Is there is any need to use non-lethal force, even where possible?s
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In the halachot of ‘haba bemachteret’, the Rambam makes no reference to the need to minimize injury to the attacker
where possible. One is permitted to kill them outright unless and until is it totally clear that they have no lethal intent.
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However, in the case of a ‘rodef’, they must be stopped but this first requires an attempt to warn and stop the rodef
without killing them. Only if this will not be effective, may the rodef be killed.

F] HALITEIHU LERASHA' - RIDDING THE WORLD OF RESHAIM
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The Mishna rules that Orla and Keren Revai which is growing in a field should be marked so that others realize that they
may not be eaten. R. Shimon ben Gamliel understands that this applies only in Shemitta year, when the field is hefker
and others may legitimately take from it.
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In other years, we are NOT concerned if a thief takes the Orla and eats it. On the contrary, the Gemara rules - let him
take it’ and die!
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The Rambam understands that we are not obligated to go out of our way to help sinners!

¢ 2 teshuvot of the Radvaz! illustrate this. In one!! a defendant was ordered to swear a solemn oath that he did not owe money. When
the claimant realized that the defendant would indeed happily lie under oath, he asked the Radvaz if he should withdraw his claim. The
Radvaz ruled that this was not required.

* In another teshuva> a woman was accused of adultery and her husband gave her a divorce which was conditional on her not
marrying the suspected paramours. It became evident that the women WAS intending to marry the paramour regardless, which would
retroactively annul the get and create a situation of definite adultery!! The husband asked the Radvaz if he should issue a second,
unconditional divorce to avoid this problem. The Radvaz responded that since marrying the paramour was prohibited in any event, the
husband was not required to intervene to prevent a greater halachic infraction.

8. Forfurther details see Biblical Naratives and the Status of Enemy Civilians in War Time , R’ Yitzchak Blau. Tradition 39:4, Winter 2006 pp 13-15.
9. The word ynvoyon is used in Tanach in connection with Esav drinking the soup prepared by Ya’akov.
10. R’ David Ibn Zimra - 16C Egypt.
11. 4:1,223
12. 4:1,357
13. Which would in any event be prohibited if there had indeed been an extra-marital affair.
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The Meiri goes a stage further - we prefer that the thief will eat it and do another aveira!
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The Rash Sirilio' comments that we are happy for the rasha to die!
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The Chavot Yair is perplexed by this principle! How can we encourage anyone to do extra aveirot!?

e Although R. Zilberstein invoked the principle of ‘haliteihu lerasha’ to justify the poisoned sandwich, even those mefarshim who
encourage adding to the sins of the rasha do so only to bring Divine retribution! This would surely not encourage vigilante action!
* Other poskim see ‘haliteihu lerasha’ as an option but NOT an obligation.s

G] LIMITATIONS ON THE OWNER'S RIGHTS TO SET TRAPS ON THEIR OWN LAND
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The halacha rules, based on the Torah mitzvah of ‘lo tasim damim beveitecha’, that person may NOT have a dangerous
dog or ladder in their home in case people are injured.
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The Maharsha understand that this includes liability for thieves too!
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Rav Shlomo Zalman rejects the account in Mesechet Derech Eretz of the thief on the roof as a proof that one can
intentionally cause harm to an intruder. The only reason the ladder was removed was to prevent the theft. In this case,
had the thief not been in such a hurry to steal, he would have noticed the missing ladder! So too, Rav Shlomo Zalman
will only allow a ‘booby trap’ which is evident to a prudent person.

* Rav Zilberstein is reported as having agreed with this limitation. If the danger is not evident to a prudent person, it may not be
halachically sanctioned.¢ Rav Kanievsky does not however agree with this and allows replacement with a weak rope which will not
hold the weight of a burglar.

14. R. Shlomo Sirilio - 16C Greece.
15. See Chelkat Yaakov 2:16 who writes that haliteihu larasha removes an obligation from us to prevent the rasha from sinning, but does not require us to make him sin more.
16. Inthe case of the poisoned sandwich he ruled that the thief should have realized that the sandwich could be poisoned and tested it accordingly!
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* Rav 2vi Spitz*" rules that weakening the washing line so that the burglar who jumps on it will be injured is permitted. However,
digging booby-trapped pits around one’s property is prohibited since this could also cause damage to innocent people - ‘lo tasim

damim.’
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The Chavot Yair'® ruled that a person may not take action to kill a neighbor’s animals when they come onto his land to
destroy his property, even if he warned the neighbor. Self-help remedies - TPWYD RPT WX TIAY - are available only

against a willful human being.
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The Maharsham” ruled that this principle would also prevent placing poison on one’s land to kill intruding animals
(although since the damage in that case is indirect, the liability would be in the Heavenly Court and not in the Beit Din.)

H] SAVING THE THIEF

* Given that there is a mitzvah to actively intervene to save others, why would this not require us to avoid the harm, even to an intruder?

* Who is included in the mitzvah of ‘Lo ta’amod al dam re’echa’?
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There is a Torah obligation to take whatever steps are need to directly or indirectly save another person.
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The Rambam distinguishes between heretics, idolators and determined, purposeful, deliberate sinners on the one hand,

who may not be saved, and ‘regular’ sinners who sin for pleasure who must be saved.

17. Mishpetei Torah 1:79
18. R.YairBachrach, 17C Germany.
19. Rabbi Shalom Shvadron, 19/20C Poland
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The Shulchan Aruch appears to rule differently. Even with ‘regular’ sinners, although they may be saved, one is not
obligated to save them.

* On that basis, Rav Zilberstein argues that there was no obligation to save the poisoner since he was either a mumar lehachis or at
least a repeat offender. Bullies are commiting averiot ‘lehachis’. But the same may not apply to other cases - eg the occasional thief.
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The Pitchei Teshuva quotes the Chavot Yair who ruled in the case of a well known Jewish thief who was caught by the
non-Jewish authorities and severely punished, that the Jewish community should still try to save him! The Pitchei
Teshuva disagrees with this psak based on the clear ruling of the Shulchan Aruch!
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Certain Tannaim were criticized for handing in thieves for capital punishment by the non-Jewish authorities. Although
these people were sinners, the Jewish community was responsible to ensure that they should not be treated unfairly.

In conclusion:-
* There is no clear proof for Rav Zilberstein’s argument that you can do whatever you want with your own property. On the other hand,

there is no clear proof against!
» With repeat and more deliberate offenders there may be more of a heter.
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