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WAR AND SELF-DEFENCE AGAINST TERRORISTS

HALACHIC AND HASHKAFIC PERSPECTIVES ON CIVILIAN CASUALTIES

AND THE PLACE OF COMPASSION IN THE WAR ON TERROR
THE JERUSALEM SALON - OCTOBER 2015

A] INTRODUCTORY ISSUES

* Difficulty in dealing with the topic in such a charged and emotional environment. Maybe now is not the time to discuss
limits and boundaries.
* Disgraceful bias of media coverage tends to push us to other extremes and unwillingness to self-analyze. Again, maybe
now is not the time. In any event, there are differences between our outward international stance and internal debate.
* The challenge of finding halachic solutions to new national and societal issues - Medinat Yisrael etc.
* The halachic challenges of managing without a fully-functional halachic system - Sanhedrin etc.
* No neat solutions.
* Very difficult dilemmas, including:-
- how to balance civilian casualties against military goals, especially in ‘asymmetric’, ‘sub-conventional’ warfare.
- to what extent must soldiers risk their lives to save enemy civilians?
- to what extent must soldiers risk their lives to recover a wounded comrade, or even a dead body?
- whether to risk or even lose soldiers to avoid a kidnapped soldier scenario.

B] HASHKAFIC PERSPECTIVES ON WAR AND PEACE
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C] POSSIBLE SOURCES OF HALACHA/HASHKAFA

1. Classical halachic works dealing with the laws of self-defense for the individual i.e. there are no halachot of ‘war’ per se,
just an expanded application of the individual. These would include the laws of rodefand haba bamchteret. There would
thus be no separate and distinct ethical zone for a war scenario. !

2. Classical halachic codes - mainly the Rambam - dealing with the laws of war.

3. Broader sources in non-halachic Tanach narratives dealing with Jewish armies and warfare (see below).

4. Even broader sources from Jewish military history - Sefer Maccabim, Josephus etc.

5. Maybe there are no specifically ‘Jewish’ rules of war - the secular and international rules apply in an expanded version of
dina demalchuta dina. Geneva Conventions2 and Rome Statute. Note that not all conventions have been ratified by all
countries. Also, halacha takes account of secular law as practiced and not theoretical laws on statue books which are more
observed in the breach!

6. There is a view that all Jewish wars are prohibited pending the coming of Mashiach

1. Seethe Klapper article in Meorot referenced below
2. See Appendix for the wording of relevant parts of the Geneva Convention
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D] PERSONAL SELF-DEFENCE AND PROPORTIONATE RESPONSE

* Some degree of proportionality> must be necessary. Can killing thousands be justified to avoid the risk to harm to few?
What about killing thousands to win a greater conflict?

D1] RODEF
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A ‘rodef’ - someone’ about to kill an innocent victim - may be killed to prevent the death. Additionally, a rodef who is
trying to commit a rape, which also involves a capital crime, may also be killed to prevent it (even though this may not
seem directly proportional). Other people about to commit serious halachic transgressions (even capital crimes) may not
be killed to prevent the transgression, but must be brought to justice in court
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A rodef must be stopped, but this first requires an attempt to warn and stop the rodef without killing them. Only if this
will not be effective, may the rodef be killed. Thus in situations of individual self-defence, there must be a level of
proportionality to a response. A rodef may only be killed if there is a threat to life or rape, must receive warning where
possible, and may be killed if this is the only effective way to stop him. Otherwise, the attacker must be brought to trial.

D2] HABA BAMACHTERET
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It does not seem that this principle is the same as ‘rodef’, or that there is any need to use non-lethal force where possible’
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In the halachot of ‘haba bemachteret’, the Rambam makes no reference to the need to minimize injury to the attacker
where possible. One is permitted to kill them outright unless and until is it totally clear that they have no lethal intent

3. Note that there are different rationales for the concept of proportionality in self-defense:- (i) ‘My Right to Life’ - may justify less proportionality; (i) ‘The Attackers Responsibility’ - will
require more proportionality; (iii) ‘The Lesser Evil’ - will require exact proportionality
4. Evenifthe rodef has no criminal intent - eg the case of an embryo threatening the life of the mother, or perhaps the case of the game hunter accidentally aiming his rifle at a person.
5. Forfurther details see the Blau article referenced below, pp 13-15
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E] KILLING CIVILIANS IN A MILITARY OPERATIONS - PRECEDENTS FROM TANACH®

* The above halachot apply in the case of personal self-defence. But do they apply in a national war situation, or are there
different halachic considerations?

* |s there a concept in Jewish law and tradition of minimizing civilian casualties in war or is this a ‘liberal Western’ concept
(albeit more honored in the breach even by Western powers!) artificially associated with Jewish values?

* Also, when dealing with individuals, one person cannot be killed even to save many’, a fortiorimany many not be killed to
save one. How does this apply in war? May the few die to save the many, or even the many to save the few!?

E1] YA'AKOV AND ESAV'S 400 MEN
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Why was Ya’akov concerned at the prospect of killing Esav’s soldiers - surely they are coming to kill him!?
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The supercommentaries on Rashi deal with this in different ways. Some suggest that Yaakov was concerned in case the
men may be killed, when other less lethal ways could have been found to stop them. Others, including the Maharal,
suggest that some of the 400 men may have not have come to murder or may have been coerced by Esav
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Mizrachi writes that Yaakov was certainly NOT afraid of killing the others, based on the principle of ‘haba bemachteret’

E2] SHIMON AND LEVI DESTROYING SHECHEM
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Shimon and Levi trick the leadership and then kill all the men in Shechem in response to the rape of Dina. They also
execute the leaders and take all the spoil from the town. Ya’akov is critical, the brothers respond and the matter is left
unresolved here
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Ya’akov has the last word later when he criticizes their behavior again in the berachot to the tribes in Parashat Vayechi

6. Asto the appropriateness of learning halacha directly from Tanach, see Minchat Asher Devarim Siman 32:3
7. Although note that the Chazon Ish has a chidush (discussed at length by R’ Asher Weiss in Minchat Asher Devarim Siman 32:2) that when an action is by its nature one of ‘saving’,
then the many may be saved at the expense of the few eg deflecting a missile aimed at a large number of people so that it only kills a smaller number

To download more source sheets and audio shiurim visit www.rabbimanning.com




5776 - 2N DNIAN  rabbi@rabbimanning.com 4 “'oa

E2.1] RAMBAM - CIVILIANS HAVE RESPONSIBILITY FOR THEIR LEADERS
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According to the Rambam, the civilians of Shechem were not innocent. Their killing was morally and legally justified on
the basis that the civilians have responsibility for not bringing their leaders to justice. The implication of this are.-
- that civilians (or at least some - here the men) take responsibility for the actions of their leaders, even in
non-democratic systems (and one could argue all the more so in a democracy, at least for those who can vote)
- that truly innocent civilians may NOT be killed

E2.2] RAMBAN - CIVILIANS DO NOT HAVE RESPONSIBILITY FOR THEIR LEADERS AND SHOULD
NOT BE KILLED
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According to the Ramban, Shimon and Levi were wrong! They were wrong:- (i) to kill the men, other than Shechem and
Chamor; (ii) to destroy the town;, (iii) to take the booty; (iv) to ignore Ya’akov Avinu, (v) to cause a Chilul Hashem

E2.3] MAHARAL - CIVILIANS DO NOT HAVE RESPONSIBILITY FOR THEIR LEADERS BUT MAY BE
KILLED IF THE CONFLICT IS BETWEEN NATIONS OR PEOPLES

DNNX NPV, PPTN DY NN NI MAT (120 D390 maon) DI DM 2NIN2 INVN NN PYN DI XON DIV ON NYP TN 15.
TION 92T NN .OMNX PIT PN ROY NN PAON PN TI0 NINNT KDY 7N YIN DWYNN INT JNDY YT DY XM - 1Y
WO = PPTN DY NONY 2) DY GN) 20010 DR PN YD NIND NOWI 12 X PNTY ONY IWIN PR O 101271 DN DN
HOMN PNTD DNY IWAN PRI (00 £"2) 7PV XINNT OIN DN )ITD 1DIPYD
NIY DOIX T OINDD DN IMN T .... DMIYID IRV M NI NN MY T XOT DN I NOVP XIOT NXIN
TPON TINI) P5Y DNSA5 DY SN 273707 22 (0 omt) NN NIRRT 1) DY G .0NNN NPNNY ,DONN DI DY 0INDD
20 Oy QX ,ND2) DN MYYY DN INIY NF DD ,I2T DRSO WYT MM DN 2T IXIWD WY RDT DN W, 00005
95 59) »OM .0NN DNNPI NP DIMN - NONN DN INIAY P - XIN DOYN D9INT P ,0NN TNXR P VY XOT
POY P ,PIDN MY PR - IWY XOW NN PIT 2D DY G (00 12703) W) D92 7H77 TN T7Y )N DIRYNDI ONY MNNINN
MNN2NN 53 0N 191,NINDNY DYDY NI PIMN - DN VI NYYY NN NMNI

PO DPUNIA 90 N M)
The Maharal understands that civilians are not guilty and have no responsibility to remove their leaders if they are
unable to do so. BUT, the nature of international warfare is that civilians will be brought into the conflict and this is an
inevitable, regrettable but acceptable fact of war. Can the Maharal’s principle be applied to current Arab/Israel
conflicts?
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E3] DAVID AND NAVAL
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Avigayil saves David from killing Naval and thereby spilling ‘innocent blood’

E4] YEHOSHUA AND THE GIVONIM
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Yehoshua did not kill the Givonim (even though they had lied and misled him) due to concerns of Chilul Hashem.
Regardless of the merits of the action, world opinion was relevant

E5] DAVID
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David famously was held back by God from building the Beit Mikdash due to the blood he had spilt
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This included the blood of innocents, which he was justified in killing as part of the military operation

F] CIVILIAN CASUALTIES IN A WAR SCENARIO
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Under normal circumstances there is a prohibition of murder
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However the Netziv points out that war is not a ‘normal’ circumstance, and people may be killed in situations that would
be unacceptable in regular situations
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In all war scenarios’ there is an a priori requirement to first try peaceful overtures
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Rav Shapira writes that there is no justification for civilian losses, or even destruction of civilian property, unless there is
a ‘real danger’ to the lives of soldiers. Once such a danger is identified, civilian casualties may be necessary. The
concept of proportionality is not simply numerical. Danger to the lives of the few may require the loss of life of the many
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Wartime operations are aimed against ‘collectives’ and not individuals. If enemy combatants chose to embed themselves
in civilian areas, this becomes a legitimate collective military target
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Civilians who are warned of imminent attack and chose to ignore the warning bear responsibility for their own safety
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We see that Shaul warns the Keni population to move away from Amalek before the war
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Rav Avigdor Amiel - Chief Rabbi of Tel-Aviv - writes in the late 1930s that innocent Arabs may not be killed in Haggana
operations. Their lives are equally subject to the prohibition of murder. In fact, even if enemy murderers could be killed
but there is even a 1:1000 doubt that there are innocents there too, the murderers may not be touched

8. Atleastaccording the Rambam. There is a debates amongst the classic mefarshim as to whether peace overtures are required in a milchemet mitzva
9. Ztz'l - former Rosh Yeshiva of Mercaz HaRav and Ashkenazi Chief Rabbi of Israel 1983-1993
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Rav Neriah Gutel writes that civilian casualties in wartime are halachically valid only if the target and operational goals
are military. As for Rav Amiel’s psak, he relates that to a civilian, non-war scenario. This highlights the difficulties in
categorizing the present situation. Is it national or international. Civilian or military? Criminal or terrorist?

G] 'ACCEPTABLE COSTS’ IN MILITARY OPERATIONS - HASHKAFIC PERSPECTIVES

» Contemporary Torah authorities take different approaches to the halachic and hashkafic matrix of war:-
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There are different categories of war in halacha. Most critically, there is an important distinction between a ‘milchmet
mitzvah’ and a ‘milchemet reshut’
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A Milchemet Mitzva may be begun by the ‘King’ alone. A Milchemet Reshut requires the approval of the Sanhedrin (and
the Urim and Turim) so is irrelevant today

D2WN MNDNDY TIND NT OIND INAYND NN 7N DMWY DY PYYN P> DI2) )T 1T DTN DN DI ... 32.
..... MNN2MY LAVN MVYD XN NONN TON PIOONN PRY N HNNDN DNONDY DOYWIN N MV DTN

» 99N 4 P9 0N MHYN 0"a9
In such matters, the King must act LeShem Shamayim and to uphold justice in the world

* Issues arising from this include:-
- whether there is a ‘Melech’ today for the purposes of these halachot
- whether the State of Israel constitutes a ‘Melech’
- to what extent decisions of the State may come under any external moral, ethical or halachic scrutiny and, if so, from whom?

T ORI NRYD NNN2NN NN MNHNN INNDN 5951 I8N MININ VNI XN NNNDN DY NPT TN NDNN ... 33.
MYY 1IN NN TNDNN NNNDNN DRD DINYD WO N ORIV INY 71T OO (X 1 oo9n 90 0'ann) OMDY XY I
DRIV NIMY NNNIN D NI IR IMNYH

OY TINDY PRY ,NON MINNI TIPN-NNIIN NODDY I NIIPRD MNP IX NYNT NN IPYNT PN W DNNDNd
NN NNDAN TN ,DMIND D92 TN DV DN VN DINN INIY MNMD DY DNDIAD YIVND ¥ DDV ,NNNDNI DO
(39 PITMD Mwn) NIV DI NPT VIV NINY P YTNY DTN X TD DIWNIY

D2 DYV N"IAPN DY P NYYNY NIPN D952 INTD W, DMON DOX PN XIN GRY ,IINDND D) YN PHND ,NNY
DINND MN DY D272 NIV PITNN NN NN DIPYD VLINNA YO, MYNIVN DY DI OMNIN OIMNN INNN N NP
SN IR

30 DT "YI I2T YO0 NNWN” 9"NY 12070 2"WND), DM 12NN DTRN SY DRI NYNS NNNINN WO
YD) ToNN TITA ."12) 1INON 12 PN 2 9Y NN DY MINKD NN 7N IPTWIN WAYTP 1202 DTN 122 W
DYOYY 29N AR .MND TNNDNA MY DY OX (N 2D XODT) NXIN TOW D27 DNITY DIWN NIPNAN N2 NX NN
POy NN TN OO (2D 5 MNY) 9'NY XNDIN NI 1Y NN PIID YOD NI NON MISH MNNoNI
Inoonm
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HWNN MTIPIA DINIIN DOWITNN DX DWW TIND IMIVIANI ¥ OO TN ,DIMTY

DNNDN NN NNN2NN NN I NPT NONWI G DNNDNN IR DN T NN MWINNY MWD YN
TPDIZON P2 NTIANN NN NYP 12 DY 0PN MMINN P OIPN P D»PIAN 99920 NI NN PR YW TPORVIV
NSPH DINNY 9012 2N ODIN NP NIPN 53D POYITHN VIXIN NN NND NYP 2IW 1D DY .0MY NXIN P2 TPNNIN
DN NNX NOINY TN DTN NNV DY D210 D¥a DDYY 1NN D9Y DD HY2 OXIWN 92y NN PRY ¥ NS
(15 NP YTHPINA 192 "W ANDYW 1Y, DIDWN TN DXIIYN DD UNIAY TIN DXIANNN DI .0MWD DXINND DD

290 T DIpY DVWNY
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185y 5595 IO T 77 POINN )POWINY 1IN 299

AN NNNDI ROY AN T DONIN .IX TN NRYD TN DY N 17 ,NION PRNY THNNDN PP NNTI NINDI IWN MNNINN 9
195" NIVNY IV DY TN DN THNID INIPP DNY DY MNNIN ,MNND THNNDHD PN DD MNNDHN 91 ,MYI NNNDN DY
(N9 ©NN) NN OTNON

TR0 MAY Y2 NNAN NN NNN DIND MNAD 2PNN NN 12NN DYOVN T MM 2P NYA IND DY ININNIY DIPN v
APTIYIT Y 1D NIANIN NPN IR NNNT DN (N ¥'ND ¥"NDNDD MOVNYN) NNNINN DY IPIIN DY IDIN NYNNA XNNND
79Ny 5INY NNNDNA IO ,NPITIND NINN N ¥, TAD W TINND DY NN DY NN MDY NN NNINN
TPATN TPDIVIIND NPINN I TYNRI 2P IDY IPOMN 295D NPIIND NN DY MINNIN NIINY DNY IPMNNINI
MY NPTSN 9 PR NNNON NYWIA ROY .NNNDN NYY NG DY 1290 IR DY XN THMD N2X O NNND NPNONY
AW 391 .5WN D»N QNN YA XYW TN DY THWYIN NDIVA D55 N55NN ©Y02N DI DOP NNNDN NYYI TN IONOY
TN PTI DINDD DN IMN MMIN MNIY DIV OWIN Y953 NI PYNY DY DNNNIND NN (P T2 TPYRI) MIN M2 5000
DN DPNNY NINN OIN DY DINDD NIV

DNOPYN NIT NN NIDN WX DMIYN DNNNY 9 1 TN DY NTHIN MNIN JONRY DXTHD NNIN) WX 9NN M2 TH
NN NP0 PIGNT PN DAN .NNNINI P2 NN ONY P TIVIN PANI 12D NN NYYW ROW SYON YOI PAND DY
NNN2N NY2 OMNT DOV DY S0 VN TINN NI INIY 239 ONYN NIMN YT DY NIV 12T DI KD .0DNN NN
NI NNPYN NON ,I0MIN NANNRD MY PR .IDYUND YASN DO DD PN ,0PN ITOD D12 DINK DMWY DY
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NYTP-DIPND DM OIM MI-1PT2 XD 60: DY N ONIY MNID) 229NN MDD YN PP NMHNIN ANIY 295 YPTIMIT DY
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21 TIY N NN DY
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ND ,INIVN DRI TIX D80 NIN THOIY Y101 NINY DIV NNNDND RXPN DOV NNV DIV DYD NINT NYIY YNINNY
DININITY ADNN MIMNIPYND NIYY 9197

2957091 5597 3N TR ,I12TH NI NIN I ODIYD XN 17,0957 NI DY VIGN NN PPN NN TIAY DIV
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2P NTY NNNDNAY XIND M DNNN PT ROX LTI POND OIPN DI PRY 12TH NI ,2000 NP WX DD DY PN DN
MYPI DIOW INRNT Y'ON DMION NN ' 0"ININ PDIAY DYI NOX NP TON DY PT PRI 0N MM DV PT PR
NON 122 NDY INWND XD 2N KDY THAY DY XTI NJY 1952 1WA DY 1IN NIV WO DN Mipn DY \we ninnonn
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19 191 HNIW 103 15210 NN ,NYT INYIN KDY PR NXDY NOW 1D NV ,TAD2 DWN IR YTPD INIMD 7NM TN XO2
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DIV I YNNIV TP 293P NXT ONYI NNNN 1P NN MINID NINNA NND NONY DMWY WX DN 7'M
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35.

P Y900 » PIN MYON PS8 NI

36. We have no moral obligation to risk the lives of our soldiers in the context of military operations of self-defense against the
enemy

58 "Dy YIVUN 2MAN-DN THNAY NPPDN WD NON

Professor Assa Kasher is the author of the IDF's Ethical Code of Conduct

37. Human life is undoubtedly a supreme value in Judaism, as expressed both in the Halacha and the prophetic ethic. This refers

not only to Jews, but to all men created in the image of God. ..... We see that God has compassion for the life of idolaters and
finds it difficult to destroy them. Since we are enjoined to imitate the moral qualities of God, we too should not rejoice over the

destruction of the enemies of Israel.

Rav Shlomo Goren, ‘Combat morality and the Halakha’, Crossroads: Halakha and the Modern World, Zomet, Jerusalem,

1987/5747, pp. 211-231.

FurtherReading?®

* Biblical Narratives and the Status of Enemy Civilians in War Time, R’ Yitzchak Blau. Tradition 39:4, Winter 2006 p8-28. Rabbi

Blau

in his footnotes references a broad range of books, articles and papers on the ethics and legal matrix of warfare in general and Jewish

traditions in particular

* The Bounds of Wartime Military Conduct in Jewish Law: An Expansive Conception, Michael Broyde, (Queens College,2006). A
distillation of this was published as an op-ed, “Jewish Law and Torture” in 7he Jewish Week, August 7, 2006.

* Halachic Perspectives on Civilian Casualties, R’ Chaim Jachter - 3 parts

* Halakhah and Morality in Modern Warfare - 3 Essays by Arveh Klapper, Benjamin Ish-Shalom and Michael Broyde, Meorot 6:1
20061

o Ethics and Warfare Revisited - Gerald J. Blidstein and Michael Broyde, Meorot 6:2, 2007
* Warand Peace in the Jewish Tradition, ed. Lawrence Schiffman and Joel B. Wolowelsky, Orthodox Forum 2004, YU

 Techuminhas carried 70+ articles over the years dealing with different halachic, hashkafic, moral and ethical issues arising in

military operations. See, in particular, Techumin 4, pp 180-187, Techumin 23 pp 18-42 - HaRav Neriah Gutel “Military Operations in

Civilian Areas”

10. There are well over a hundred (probably more) well-researched articles with extensive footnotes available on this issues. Some are in English but most are in Hebrew, many published

in Techumin.

11. See the link in Gil Student’s the essay on Torah Musings at http://www.torahmusings.com/2011/07/torah-and-military-inethics/. This piece (from 2011) reviews a controversial

sefer, Torat HaMelech which deals with halachic hashkafic perspectives on civilian casualties. Questions were raised at the time on the sefer - see Gill Students’s review.
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* Preemptive War in Jewish Law, R’ J. David Bleich - Contemporary Halachic Problems Vol lll p251

 The Just Israel - On War Against Terrorism: Morality and the Law, Rabbi Avraham Giesser, Mishaptei Eretz Institute, Ofrat2

* Judaism and the ethics of war, Norman Solomon - International Review of the Red Cross, Vol 87 No. 858 pp 296-30913

e Various shiurim on YU Torah

APPENDIX

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol I), 8 June 1977.
Article 51 - Protection of the civilian population

1. The civilian population and individual civilians shall enjoy general protection against dangers arising from military operations. To
give effect to this protection, the following rules, which are additional to other applicable rules of international law, shall be observed
in all circumstances.

2. The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts or threats of violence the
primary purpose of which is to spread terror among the civilian population are prohibited.

3. Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a direct part in hostilities.
4. Indiscriminate attacks are prohibited. Indiscriminate attacks are:

(a) those which are not directed at a specific military objective;

(b) those which employ a method or means of combat which cannot be directed at a specific military objective; or

(c) those which employ a method or means of combat the effects of which cannot be limited as required by this Protocol; and
consequently, in each such case, are of a nature to strike military objectives and civilians or civilian objects without distinction.

5. Among others, the following types of attacks are to be considered as indiscriminate:

(a) an attack by bombardment by any methods or means which treats as a single military objective a number of clearly separated and
distinct military objectives located in a city, town, village or other area containing a similar concentration of civilians or civilian objects;
and

(b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, ora
combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.

6. Attacks against the civilian population or civilians by way of reprisals are prohibited.

7. The presence or movements of the civilian population or individual civilians shall not be used to render certain points or areas
immune from military operations, in particular in attempts to shield military objectives from attacks or to shield, favour orimpede
military operations. The Parties to the conflict shall not direct the movement of the civilian population or individual civilians in order to
attempt to shield military objectives from attacks or to shield military operations.

8. Any violation of these prohibitions shall not release the Parties to the conflict from their legal obligations with respect to the civilian
population and civilians, including the obligation to take the precautionary measures provided for in Article 57 [ Link] .

12. Available at http://www.dintora.org/assets/files/21321423577822.pdf
13. Available athttps://www.icrc.org/eng/assets/files/other/irrc_858_solomon.pdf
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